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DIGEST OF DECISIONS 
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From certified transcripts in our possession. 


AGENT. 


§ 193. Fire—Knowledge by the Agent binds the Principal— 
The fee of the lots on which the building insured was, was conveyed 
to the wife of the defendant in error, prior to the erection of any 
building; these facts were stated to the agent, and known to him 
prior to the issue of the policy, and agent stated that this would 
make no difference. Held, that an agent authorized to issue po- 
licies of insurance, and consummate the contract, binds the prin- 
cipal by any act, agreement, representation or waiver within the 
ordinary scope and limit of insurance business, which is not 
known by the assured to be beyond the authority granted to the 
agent. 

Menoir ys. The Phoenix Ins. Co., 27 Wis., 693 ; McBride vs. The Re- 


public Fire Ins. Co., 30 Wis., 562; Anson vs. The Winnesheik Ins. Co., 
23 Iowa, 84; Viele vs. Germania Ins. Co., 26 Iowa, 9, and notes; Miller 





882 Digest of Decisions. [ Dec. 


vs. The Mutual Benefit Life Ins. Co., 31 Iowa, 216; Franklin vs. Atlantic 
Fire Ins. Co., 42 Mo., 456; Columbia Ins. Co. vs. Cooper, 50 Penn. St., 
831 ; Manhattan Ins. Co. vs. Webster, 59 Penn., 227; Ins. Co. vs. Wilk- 
inson, 13 Wall., 222. 

American Central Ins. Co. vs. McLanathan.* 

Rep’d Jour’l, p. 907. 


AGENCY. 


§ 194. Lire.—No Commissions on Renewals after the Agency 
has ceased.—The plaintiff having been an agent for the defend- 
ant, claimed a commission on the renewal premiums of policies 
which were solicited by him, which claim was denied by the 
defendant, as the agency was liable to be determined by the 
pleasure of either party to the contract. Held, that the terms 
of the contract imply a continuance of the agency, and when 
when one ceases to be an agent, he cannot rightfully collect 
and can have nothing to transmit. Held, that there is no cus- 
tom established among insurance companies doing business in 
Maine, to pay to persons who have ceased to be agents com- 
missions on renewal premiums of policies which were original- 
ly procured by them. 

Spaulding vs. New York Life Ins. 0o.t 

Rep’d Jour’l p, 853. 


APPLICATION. 


§ 195. Liue—False Statements in Application affecting the 
Contract—Opinion of either Party—Degree of Truthfulness re- 
quired.— Held, that the opinion of the president of the company 
as to the truthfulness of certain statements made in the applica- 
tion, or what he would have done under certain circumstances, had 
no bearing on the case, and was properly rejected. Held, that it 
is a question of law for the court, and not to be settled by either 
party, how far false statements in the application affect the valid- 
ity of the contract. 

Campbell vs. New England Mutual Life Ins, Co., 98 Mass., 402 ; Miller 
vs. Mutual Benefit Life Ins. Co., 31 Iowa, 232. 


* Decision filed August 15th, 1873. 
t+ Decision rendered ———, 
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Held, that it is sufficient if the statements in the application are 
true according to the degree and conditions of truthfulness re- 
quired by said application, and that one degree of truthfulness 
cannot be required in the application and another in the policy. 
Washington Life Ins. Co. vs. Haney.* 
Rep’d Jour’l p. 926. Kan. 8. C. 


ASSESSMENT. 


§ 196. Fire—Premium Notes a Consideration of Insurance— 
Statute Lnability not to be assessed till Premium Notes are ex- 
hausted.— Held, that premium notes in a mutual fire insurance 
company are a part of the contract price, or consideration of the 
insurance, and constitute a reserved fund or investment of the 
capital of the corporation. Held, that the application of such an 
assessment as between the members themselves, must be deter- 
mined by the character of the liability, which is subject to the 
assessment. Held, that the statute liability, outside of the depo- 
sit note, is not properly of the corporation, but is rather an in- 
demnity imposed by law upon the members. Held, that under 
the general statutes, c. 58, §$ 48-54, the deposit notes should 
first be exhausted before resorting to the further liability imposed 
by law on the policy-holders. 

Appleton Mutual Ins. Co. vs. Jesse, 5 Allen, 446; Long Pond Mutual 


Fire Ins. Co. vs. Houghton, 6 Gray, 77; Shawmut Mut. Fire Ins. Co. vs. 
Stevens, 9 Allen, 332. 


Commonwealth vs. Monitor Mut. Fire Ins. Co.t 
Rep’d Jour’l p. 932. 


BANKRUPTCY. 


§ 197. Lire.—Surrender Value—Effect of keeping a Policy in 
Force on the Life of Another—Insuyable Interest.—N being in- 
debted to A for $4,000, took out a policy of insurance on his 
life for this amount, payable to her, and, until he was adjudged 
bankrupt, paid the premiums thereon. A paid the quarterly 
premium at the time he was adjudged bankrupt, and thereafter 
till his death. In the schedule to the bankrupt’s petition, the po- 


* Decision filed January 26th, 1873, 
+t Argued March Term, 1873. 
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licy, as a collateral security for the debt, was set forth. Subse- 
quently, the question being submitted by agreement, the court de- 
cided that the cash surrender value of the policy at the time of 
bankruptcy should be deducted from the debt due to A, who 
kept the policy alive by paying the premiums as they became 
due. N dying soon after, A claimed that the whole amount of 
the policy was her property, that the value of the policy had 
been deducted from her debt, that she took the risk of paying the 
premiums as an investment, and that the value of the policy, as 
against the assignee, was res adjudicata, and could not be 
opened. Held, that the court in fixing the surrender value of 
the policy, fixed it in reference to its value as it then stood, and 
the policy was admitted for the total value it had then acquired, 
and that the determination of the relations between the estate 
and the creditor proceeded on the further basis that the policy 
was to be surrendered, and then to cease. Held, that the policy 
was continued by A solely as a security for her debt. Held, that 
A, by paying the premiums on the policy as they became due, 
created a new security in addition to the cash surrender value. 
Held, that before a second dividend was made A should credit 
on her debt all that she realized on the policy after deducting the 
premiums paid and interest, and when her debt is paid she 
ceases to be a creditor. Held, that it was only as a creditor 
that A had any insurable interest in the life of N. 
In re Newland, bankrupt.* 
Rep’d Jour’! p. 895. U.S. Dist. ©. 


$198. Fire.—Set-of—Mutual Debts and Credits.—Plaintift 
borrowed money of an insurance company, but before the time 
of payment the company became insolvent, and a decree of bank- 
ruptcy was entered against it. Held, that under the twentieth 
section of the bankrupt law he can set off, as against this debt, 
claims for the amounts due on policies of insurance issued to him 
by the company, although this would give him a preference over 
the other creditors. Held, that this was a case of mutual debt 
and credit within the meaning of this section. Held, that in this 
case the money loaned not being due at the time the bill was 


* Decision rendered October, 1871, 
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filed, it is competent for the plaintiff to call upon a court of equi- 
ty to allow a set-off. 

Koster vs. Easen, 2 Maule & Selwyn R., 112; Jn re Globe Ins. Co., 2 
Edwards’s Chancery R., 625; Osgood vs. De Groat, 36 N. Y. R., 348; Hol- 
brook vs. Receivers, 6 Paige R., 220; Ke parte Prescott, 1 Alkyns R., 
230 ; Jones vs. Robinson, 26 Barbour R., 310; Bradley vs. Angel, 3 N. Y., 
475. 


Drake vs. Rollo, assignee of Merchants’ Ins. Co.* 
See Ins. Law Jour’l, 935. 


BURNING-FLUIDS. 


§ 199. Fire.—Prohibition of in Policy—Constructive Knowledge. 
—A stock of goods, “ consisting of such as are usually kept in a 
grocery store,” was insured by the plaintiff in error. Policy 
contained a clause that if the premises should at any time be 
used for any trade, business, or vocation denominated hazardous 
or extra hazardous, unless agreed to by the company in writing, 
the policy should be void. Policy also contained a clause that 
all kinds of burning-fluids are expressly prohibited from being 
deposited or kept in the building, unless specially indorsed on the 


policy. Defendant in error introduced evidence in the court be- 
low to show that the president and agent of the company had 
constructive knowledge of the fact that burning-fluids were 
kept for sale at the time the policy was made. Held, that the 
policy plainly excepted burning-fluids from the terms of the 
general description of the goods to be kept, and expressly pro- 
hibited them. 


Whitemarsh vs. Charter Oak Fire Ins. Co., 2 Allen, 581 ; Steinbach vs. 
Ins. Co., 13 Wallace, 183. 


Portsmouth Ins. Co, vs. Brinckley’s adm’r.t 
Rep’d Jour'l, p. 842. 


CONSTRUCTION. 


§ 200. Fime.—Construction of Written and Printed Parts 
a Contract.—Held, that where there is an absolute and irrecon- 
cilable repugnance in the contract between the written and print- 
ed provisions, then, taking the whole contract together, and con- 


* Decision rendered June Term, 1872. 
t Decision rendered February 10th, 1873, 
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sidering all its parts, it ought to be so construed as, if possible, 
to carry out the intention of the parties, as gathered from the 
scope and meaning of the instrument taken together as a whole, 
giving due consideration to each and all of its provisions, and 
the repugnancy, if any, would have to yield to their intent and 
meaning, ascertained by such construction, whether it was in 
the written or printed part of the instrument. Held, that the 
written parts, as well as the printed parts, would be unmeaning in 
themselves, and to give them any meaning, they have to be read 
and construed together, and the written words being inserted 
in the policy, they have to be construed with and considered in 
reference to the printed parts to make and express the contract 
of the parties. 
Portsmouth Ins. Co. vs. Brinckley’s adm’r. 


DAMAGES, 


§ 201. Fime.—Damages—Refusal to Rebuild.—Plaintiff in er- 
ror gave notice that it would repair the building injured by fire, 
but neglected to do so for upward of a month, when it had suf- 
fered additional injury by being exposed to the weather. Held, 
that defendant in error is entitled to recover for the damages in- 
cident to this delay. 

American Central Ins. Co. vs, McLanathan, 


DESCRIPTION, 


§ 202. Fime.—Description of Premises—Error in.—The pro- 
perty of the defendant in error, insured by plaintiff in error, was 
described as situated on the corner of Second and Vine streets. 
As a matter of fact, the property, as was well known to the 
agent, was situated on the corner of Second and Elm streets, 
and the mistake was made by the agent in writing the poli- 
cy. Held, that the contract was not void for uncertainty, nor is 
there any need of applying for a reformation of the contract, pro- 
vided it appears from the face of the instrument or extrinsic facts 
which is the true and which the false description. 

Doe & Smith vs. Galloway, 5 Barb., pp. 43, 51; Greenleaf on Ev., sec. 
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801 ; Loomis vs. Jackson, 19 Johns., 449 ; 1 Greenleaf on Eyv., sec. 300, 
801, 302, and notes ; 2 Hilliard on Real Property, pp. 358-368. 
American Central Ins. Co. vs, McLanathan. 


EVIDENCE, 


§ 203. Fire.—LEvidence of Value of Property—Use of Depo- 
sitions.—The plaintiff's house and buildings, insured by the de- 
fendant, was destroyed by fire. The defendant claimed that 
the policy was avoided by the plaintiff's fraudulent misrepresen- 
tation of the value of the property. Evidence was received, 
subject to exception, as to the value of the property, from wit- 
nesses who resided at some distance from it, and as to the 
value of it several years before. Held, that it is competent for 
the court before whom the case was tried, to admit or refuse 
testimony as to its value. Evidence in regard to the value of 
land one or two miles from the property insured, can properly 
be admitted when it is situated in the country. Held, that 
where the farm was sold several years before, the question as 
to the admission of evidence of its value on this previous date 
was properly left to the discretion of the court. 

Thornton vs. Campton, 18 N. H., 20. 


In the trial in the court below, the defendant’s counsel called 
the plaintiff as witness, and while testifying, they proposed to 
ask him how he had testified on a previous deposition, and on 
being objected to, the defendaut’s counsel were allowed to show 
the deposition to the plaintiff and ask him to read passages 
therefrom. Held, that witnesses should not ordinarily be asked 
to read to the jury passages in their depositions. They may 
be allowed, after the deposition has been read to the jury, to 
explain some part of it which might seem to be inconsistent 
with the oral testimony on the stand. 
Haines vs. Republic Fire Ins. Co.* 


Rep’d Jour’! p. 833. N. H. 8. J.C. 


§ 204. Lire.—Declarations of the Party insured.—Held, that 
the declaration of a party whose life is insured for the benefit of 


Decision rendered July 2nd, 1873. 
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another, made long after the application and the contract, cannot 
be received in evidence as against the assured to impeach tho 
truthfulness of the application. 

Ruwls vs. ‘The American Life Ins. Co., 36 Barb., 357; do., 27 New 
York, 282; The Fraternal Mutual Life Ins. Co. vs. Applegate, 7 Ohio St., 
292. 

Held, that in the cases where declarations made intermediate be- 
tween the application and the contract were properly considered 
as a part of the res geste. 

Averson vs. Lord Kinnard, 6 East. R., 188; Kelsey ws. Universal Life 

Ins. Co., 35 Conn., 225, 
The application being set forth in the answer, Held, that the 
court below did not err in striking out a copy of it in the evi- 
dence, and also a statement of the manner of transacting busi- 
ness in the home office. 

Washington Life Ins, Co. vs. Haney. 


FRAUD. 


§ 205. Lire.—Fraud may be proved by Direct or Circum- 
stantial Evidence—Collusion with Agent.—Defendant procured a 
policy on the life of his wife, who, when insured, was suffering 
from a cancer on the breast. The loss was paid before the com- 
pany was aware of her condition. Plaintiff brought a suit in 
the court below to recover the amount on the policy and dam- 
ages, and was nonsuited. Held, that to enable the case to go to 
the jury, it is sufficient to establish the fact that the policy was 
procured by fraud, and this may be done by direct or circumstan- 
tial evidence. Held, that if the husband procured the policy on 
the life of his wife by fraudulent means, she cannot retain the 
benefit of it, and he be relieved of the fraud by which it was 
obtained. And he occupies the position of claiming to keep 
money, as her representative, which he procured as her agent. 

10 N. Y., 345; Graves vs. Spier, 58 Barb., 349; 25 N. Y., 600; 26 
N. ¥., 509; 28 N. Y., 390. 

Held, that if the medical examiner of the plaintiff, the husband, 
and the insured, knew that the latter had an incurable disease, 
and acted in concert in procuring the policy, the plaintiff is en- 
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titled to recover. If a person colludes with an agent to cheat the 
principal, the latter is not responsible for his knowledge as agent. 
The rule which charges the principal with what the agent knows 
is for the protection of innocent third persons, and not those 
who use the agent to further their own wrongs upon the princi- 
pal. Held, that in the absence of any fraud in procuring a po- 
licy, or of fraudulent representations made to procure the mo- 
ney, the time for insisting upon the breach of any warranty con- 
tained in the original application, is when the claim is made 
for the execution of the contract. 

Phillips on Ins., 593 ; Angell on Fire and Life Ins., 409 ; 27 Barbour, 
354 ; 1 Wend., 357; 1 Esp., 279 ; 20 J. R., 196. 

National Life Ins. Co. vs. Minck.* 

Rep’d Jour’] p. 820. 


INSURABLE INTEREST. 


§ 206. Fire.—ZInsurable Interest—Husband and Wife.—Held, 
that a trustee or an agent having no personal pecuniary interest 
in the property, has an insurable interest sufficient to effect an in- 
surance on it. 

Lucena vs. Crawford, 3 Bos. & Pull.; do., 5 do., 289; Angell on Ins., 
sec. 73; Ins. Co. vs. Chase, 5 Wall., 512 ; Goodall vs. N. E. Fire Ins. Co., 
25 N. H., 169; 2 Greenleaf on Evidence, sec. 379, and notes ; Muttenbur- 
ger vs. Beacon, 9 Penn. St., 198 ; Siter vs. Morris, 13 Penn. St., 218. 
Held, that a husband has an insurable interest in the buildings 
situate on his wife’s realty. 


Franklin Ins. Co. vs. Drake, 2 B. Mon., 47; Angell on Insurance, sec. 
64; Mutual Ins. Co. vs. Hall, 18 Md., 27; Harris vs. York Mutual Ins. 
Co., 50 Penn. St., 341. 


American Central Ins. Co. vs. McLanathan. — 


MATERIAL FACTS. 


§ 207. Lirre.—Trivial Facts cannot be made Material by ei- 
ther Party after the Contract is executed—Held, that neither 
party can, without the consent of the other, lift an unimportant 
and trivial thing into a material and essential fact, nor, when the 


* Decision rendered June 10th, 1873. 
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contract has been executed by the other party, and it is called 
upon to perform its obligations, can it say that this trivial matter 
was essential, and that it did not exist as represented. If a par- 
ty would make anything material other than what the law says 
is, it must be made known to the opposite party prior to the con- 
tract. 

Washington Life Ins. Co. vs. Haney. 


PARTNERSHIP. 


§ 208. Fire.—Sale of Partnership Interest.—Held, that a sale 
by one partner to another of his interest in property assured, 
where there is a clause in the policy prohibiting a sale without 
conseut, avoids the policy. 


Flanders, 428-9 ; Parsons on Contracts, 19-20, Ed. of 1864; Hoffman & 
Place vs. Etna Ins. Co., 32 N. Y., 405; Columbia Ins, Co. vs. Lawrence, 
2 Peters, 25; Weston vs. Burton, 4 Taunt. 


Portsmouth Ins. Co. vs. Brinckley’s adm’r. 


PRACTICE. 


§ 209. Lire.—Nonsuit.— Held, that when counsel make a mo- 
tion to nonsuit, they must point out to the court in some specific 
and intelligible form some defect in the evidence of the plain- 
tiff tending to show that he cannot recover. 
~ Mallory vs. Travelers’ Life Ins. Co.* 

Rep’d Jour’! p. 839. 


REINSURANCE, 


§ 210. Fire.—Reinsured entitled to Pro Rata Amount of 
Loss.—Respondent issued a policy for $6,000 previous to the 
fire ; $2,000 of this was reinsured with the appellant, and the 
policy of reinsurance contained the following clause: “ Loss, if 
any, payable pro rata, at the same time and in the same manner 
as the reinsured company.” After the fire, the loss was settled 
for $600, and the respondent claimed the whole amount of rein- 
surance, $2,000. Held, that the contract of insurance is one of 
indemnity only ; that the actual loss sustained is the measure of 


* Decision rendered May 3rd, 1873. 
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indemnity, where the loss is less than the sum insured. Held, 
that if the insured has parted with all his interest in the subject 
insured, he cannot recover, because he has sustained no dam- 
age. 

Bainbridge vs. Nelson, 10 East., 346; Hamilton vs. Mendes, 2 Burr., 
1210. 
Held, that the respondents were entitled to only a pro rata 
amount, or $200. 

Andes Ins. Co. vs. Illinois Mutual Ins. Co,* 

Rep’d Jour’ p. 899. 


SET-OFF. 


§ 211. Fime.—Set-of of Assigned Policy.—Where a person 
borrowed money of an insurance company, and had taken an as- 
signment of a policy of insurance issued to himself and his part- 
ners on their joint property, the assignment being made after the 
insolvency of the company was known to him; Held, that if the 
debt of the plaintiff was due and no assignment had been made, 


in a suit brought by the plaintiff he could not set off the claim 
due on the policy to him and his partners, because that would 
make the partners liable for the individual debt of each member 
of the firm. 

Dehon vs. Stetson, 9 Metcalf, 341 ; Waterman on Set-off, sec. 222. 


Where the person borrowed money of the insurance company, 
and is holder of a policy of insurance on which the company is 
liable to him for loss on the same, and the company becomes in- 
solvent, with proceedings in bankruptcy commenced, and with 
knowledge of these facts he obtained the policy with the purpose 
of setting off the claim under the policy for the debt he owed the 
company; Held, that the set-off was not allowable under the 
twentieth section of the bankrupt law, notwithstanding the poli- 
cy might have been assigned to him before the petition in bank- 
ruptcy was filed. Held, that to allow a set-off under such circum- 
stances would be a substantial fraud on the statute, and give an 
unjust preference to one creditor over another. 

Williams vs. Brimhall, 13 Gray, 462 ; 2 Story’s Equity Jurisprudence, 


* Decision rendered ——— ———, 1873, 
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1437 ; Smith vs. Hill, 8 Gray’s R., 572 ; Hilliard on Bankruptcy, 224; Ay- 
ery & Hobbs on Bankruptcy, 157 ; Waterman on Set-off, 141. 
Held, that notwithstanding these two exceptions of the twentieth 
section, the bankrupt law did not intend to foreclose a court of 
equity from disallowing a set-off when it would, on the whole, 
work injustice. 

Hitchcock vs. Rollo.* 

Rep’d Jour’l p. 937. 


STATE LAWS. 


§ 212. Marine.—Contracts of Insurance made in Violation of 
State Laws, Void.—The appellants, not being authorized by law 
to do business in the State of Kentucky, brought suit to re- 
cover against the appellee the amounts due on certain notes 
which Wayley, an accredited agent of the appellants, or a mere 
insurance broker, had taken for premiums on policies delivered 
to the appellee. Held, that the contracts were in violation of law, 
and could not be enforced in that State. Held, that the legisla- 
ture had power to prescribe and regulate by law the terms and 
conditions upon which insurance companies of other States 
should be allowed to do business in Kentucky, and also to make 
the business of such companies as disregarded the law, to be 
wholly unlawful. 

Lindsey vs. Rutherford, 17 B. Munroe, 245 ; Chitty on Contracts, 419, 


Franklin Ins. Co. et al. vs. Louisville and Arkansas Packet Co.t 
BRep'd Jour’! p. 897. Ky. 0. A. 


SUICIDE. 


§ 213. Lire.—* Sane or Insane.”—-Deceased took out a policy 
of insurance for the plaintiff's benefit with the defendant. He 
stated in his application that there were not any circumstances 
which rendered him peculiarly liable to accident, and that he be- 
longed to the preferred class of risks. Insured was found dead 
in a river near a railroad culvert, with a wound in his head. A 
post mortem examination showed that his heart was enlarged. 


* Decision rendered June Term, 1872. 
t Decision rendered September 8rd, 1873. 
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Previous to his death he had been confined in an insane 
asylum. Held, that the exception, “ suicide, whether felonious or 
otherwise, sane or insane,” may be presumed to mean to cover 
a suicide committed with deliberate design by a person in 
sound mind, and further, that the company should not be re- 
sponsible if the assured in an insane state by his own act de- 
stroyed his life by any of the means usually resorted to for the 
achievement of that purpose. Held, that the death being by 
accident, the proviso, “sane or insane,” does not apply. 


Mallory vs. Travelers’ Life Ins. Co. 
—§ 209. 


§ 214. Lire.—Liability of the Company—Death by one’s own 
Hand dependent on the Mental Condition of the Deceased—C harge 
to the Jury.—The policy of the deceased contained the follow- 
ing clause: “If the insured shall die by his own hand, this 
policy is to be void and of no effect.” Deceased came to his 
death by discharging a pistol through the brain. The defendant 
in error contends that he was not in his sound mind at the 
time of his self-destruction, and that therefore the company was 
liable notwithstanding the conditions of the policy. Held, that 
if at the time the pistol was fired the deceased was conscious of 
the act he was committing, and intended to take his life, and had 
sufficient mental capacity to comprehend the nature and conse- 
quences of the act, then the plaintiffs in error are not liable. If 
on the other hand he was not thus conscious, but acted un- 
der an insane impulse or delusion sufficient to impair his under- 
standing, or will, or if his reasoning power was so overthrown 
by his mental condition that he was incapable of exercising his 
judgment in regard to the consequences, then the plaintiffs in er- 
ror are liable. Held, that the attention of the court below not 
being called to the moral nature and consequences of the act of 
the insured, the mere omission to charge upon such a point was 
not cause for reversal. 

Raush vs. Miller, 12 Har., 277; Weamer vs. Juast, 5 Casey, 257; Reeves 
vs. Del., Lac., & West. R. R. Co., 6 Casey, 454; Newman et al. vs. Ed- 
wards, 10 Casey, 32. 

American Life Ins. Co. vs. John S. Isett, adm’r.* 

Rep’d Jour’l p. 825. 


* Decision rendered July 2nd, 1873, 
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WAR. 


§ 215. Lire.— Tender—Contract of Insurance suspended.— 
White effected an insurance on his life in 1857 for $1,500, and 
paid the premiums regularly till August 13th, 1861. The pre- 
mium due on that date was not paid on account of the then 
existing war between the United States and the Confederate 
States, where the deceased resided. Assured died August 19th, 
1861. Held, that the agent of the appellant being prevented 
from receiving the premiums from the insured by the want of 
proper renewal receipts duly signed by the officers of the com- 
pany, none having been sent through the hostile lines, a formal 
tender was not necessary. Held, that a contract of life insur- 
ance entered into before the war, and partly executed by the 
payment of premiums, should not be declared void by reason 
of war, but is only suspended, and the right to recover revives 
as soon as peace is restored.* 

New York Life Ins. Co. vs. White’s administrator.* 

Rep’d Jour’! p. 917. 


* Seo Tait et al. vs. New York Life Ins. Co. for contrary opinion. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


DISTRICT COURT OF THE UNITED STATES, 


SOUTHERN DISTRICT OF NEW YORK. 


In toe Marrer oF 


FRANK F. NEWLAND, a Bankrupt.* 


(Continued from November Number, page 862.] 


For the assignee, it is urged, that the equity of the case is with 
him ; that if the creditor shall receive the $4,000, and shall retain the 
$550 and the $641.64, and shall receive further dividends from the 
estate, she will be more than paid her debt in full, while the other 
creditors will not be paid in full; that if she shall repay the $550 and 
the $641.64, and be debarred from further dividends, she will still be 
paid in full, while the other creditors will not; that, therefore, by re- 
ceiving the amount of her policy she is paid more than her debt, and 
ceases to be a creditor ; and that, consequently, the assignee should 
be declared to be entitled to an interest in the policy, as an asset of 
the estate, to the extent of the surplus remaining after paying the 
debt, and no further dividend should be paid on the debt. In sup- 
port of these views and in answer to those maintained by the credi- 
tor, it is insisted, that the former decision was only a direction made 
under circumstances then existing, to guide the assignee in respect 


* Decision rendered November 2lat, 1873. 
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toa dividend ; and that Mrs. Van Antwerp took nothing but the 
right to keep the policy alive, and to be paid in full out of its pro- 
ceeds, coupled with the obligation to pay to the assignee the surplus 
of the proceeds over the amount of her debt. 

I am of opinion that the position taken by the creditor is not sound. 
The court, in fixing the $13.13 as the value of the policy, fixed it in 
reference to its value as it then stood, as a security created and up- 
held by the payment of the bankrupt’s money, and one to which he 
had given all the value it then had. The determination of the rela- 
tions between the estate and the creditor proceeded on the further 
basis, that the policy was to be surrendered and was to cease. Since 
that, the creditor has kept the policy alive. But she has done so as 
a security for her debt. It was only as a creditor that she had such 
an interest in the life of the bankrupt as to make it possible for her 
to have an insurable interest under the policy. The policy was taken 
out as such security and has been continued as such security. It is 
not, however, now, and was not, when the bankrupt died, the same 
security which the court fixed the value of, and applied on the debt, 
at $13.13. That value was merely the then value of the investment 
of the bankrupt’s money. The policy now is substantially a new se- 
curity. It stands as if Mrs. Van Antwerp had never had any security 
under a policy until she began paying the premiums herself after the 
$13.13 was credited. Suppose another creditor of the bankrupt’s 
had, after his bankruptcy and before any dividend was made, taken 
out a policy on his life as security for the debt, and the bankrupt had 
died before any dividend was made, would it not have been necessary 
and proper to charge such creditor with the net amount realized on 
such security? Mrs. Van Antwerp has substantially taken out a new 
policy since the bankruptcy and before a second dividend is made, 
and ought to credit on the debt what she realizes on the policy, be- 
sides crediting all other payments on the debt, and when her debt is 
thus paid she ceases to be a creditor. The 22nd section of the bank- 
ruptcy act provides that a proof of debt must set forth whether any, 
and what, securities are held for the debt, and must state that claim- 
ant has not, nor has any other person, for his use, received any securi- 
ty whatever other than that set forth, and the same section, and 
general order No. 34, provide for the re-examination of all claims 
and proofs of debt at any time. This policy was in the hands of 
Mrs. Van Antwerp as much a security for this debt after, instead 
of surrendering it, she went on keeping it alive, as it was before. 

As the credit of the $13.13 was based on the surrender of the po- 
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licy, that sum ought not to be credited, the policy not having been 
surrendered. The debt should be charged at its proper original 
amount, with proper interest. Then there should be credited on it 
the $550, with proper interest, and the $641.64 with proper interest. 
The amount of the policy, so far as necessary, should be applied to 
extinguish the balance due on the debt, Mrs. Van Antwerp having 
credit for, and being refunded, with interest, the amounts paid by her 
for premiums after the petition was filed, either through the bankrupt 
or directly. Out of the balance, if any, then left of the policy-mo- 
ney, the assignee must be refunded the $550 with interest, and the 
$641.64 with interest. It is referred to the register to state an ac- 
count on this basis and report it to the court. 


COURT OF APPEALS OF KENTUCKY. 
Appeal from Louisville Chancery Court. 


FRANKLIN INSURANCE CO., Appellants, 
vs. 


LOUISVILLE AND ARKANSAS PACKET CO., Appellee.* 


Held, that contracts of insurance made by companies which have not complied 
with the laws of the State of Kentucky, cannot be enforced in that State. 


Held, that the legislature of the State had power to enforce a law making such 
contracts illegal, and intended to do so. 


Harp1, CO. J. 


The court being sufficiently advised, delivered the following opin- 
ion herein, to wit: The appellants, four insurance companies, locat- 
ed and incorporated by law in the State of West Virginia, institut- 
ed this suit in equity in September, 1871, against the Louisville and 
Arkansas Packet Company, upon several contracts of the defendant 
for the insurance of its steamboats, plying between the city of Lou- 
isville, Kentucky, and certain points in the State of Arkansas—the 
claims amounting in the aggregate to $2,430, for which, and the pro- 


* Decision rendered September 3rd, 1873, 
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bable costs of the suit, an order of attachment was sued out and ley- 
ied on the defendant’s boats, Glasgow, R. C. Gray, and Pink Varble. 

Afterward the plaintiffs filed an amended petition, making John B. 
Castleman a defendant, to whom, as they alleged, the packet compa- 
ny had made an assignment of its property and effects, and seeking 
to enforce, as against him, as assignee, their claims and lien under the 
attachment. Castleman defended the action, not only controverting 
the alleged grounds of the attachment, but also the validity of all of 
the contracts of insurance as having been made by the plaintiffs, in the 
State of Kentucky, by T. B. Wayley, their agent, in violation of the 
law of this State, they being only incorporated by the laws of ano- 
ther State, and having wholly failed to comply with the conditions 
prescribed by the law of this State, upon which alone they could, 
through their agent, have lawfully transacted within it any business 
of insurance. There is some contrariety of evidence as to the ca- 
pacity in which Wayley acted in effecting the contracts of insurance; 
but whether his attitude was that of an employed and accredited 
agent of the plaintiffs, or a mere insurance broker, it is clear, from 
the evidence, that he delivered the policies and took the notes of the 
defendant for the plaintiffs at Louisville, Kentucky, and thus, on 
their behalf, consummated the contracts, and did so without comply- 
ing with our laws in regard to foreign insurance companies, and for 
that service he was adequately compensated by the plaintiffs. Upon 
the facts thus appearing, the court below adjudged, very properly, as 
we think, that the contracts were in violation oflaw, and could not be 
enforced in the courts of this State. 

We cannot think that any argument is necessary in this case in 
support of the power of the legislature to prescribe and regulate by 
law, as was done by the act approved March 12th 1870, (1st vol- 
ume, Acts 1869-70,) the terms and conditions on which fire, marine, ' 
and other insurance companies not located or incorporated in this 
State should be allowed to conduct the important business of insur- 
ance within it ; and it seems to us that that act, by its tenor, details, 
and manifest objects, clearly imports a legislative purpose and inten- 
tion, not only to prevent certain violations of the act by the imposi- 
tion of penalties, but to render it absolutely unlawful for foreign in- 
surance corporations, by their agents, as in this case, to make con- 
tracts of insurance within the State without complying with, and in 
disregard of the provisions of the act. This is particularly manifest 
from the 24th section of the statute, declaring it unlawful for such 
corporations to do insurance business in the State without an actual 
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paid-up capital of $150,000, and by the 25th section, rendering the 
transaction of insurance business in the State by the agents of for- 
eign companies unlawful, if done without the obtaining of a license 
from the auditor of public accounts. 

Construing the statute, as we do, as not intended merely as a 
means of raising revenue from the business of insurance, but to af- 
fect the validity of contracts of insurance made in violation of it, or, 
in other words, to prohibit the business itself, so far as carried on in 
violation of law, the contracts of insurance sought to be enforced 
in this case were clearly illegal, and, upon principles of law now 
well settled, the court below properly refused to enforce them. Lind- 
sey vs. Rutherford, 17 B. Munroe, 245 ; Chitty on Contracts, 419. 

Wherefore, the judgment is affirmed. 


SUPREME COURT OF ILLINOIS, 


CENTRAL DIVISION. 


Certified from Alton City Court. 


THE ANDES INSURANCE COQ., Appellaxt, 
vs, 
ILLINOIS MUTUAL INSURANCE CO., Respondent.* 


A policy of insurance was issued by the respondent for $6,000. Previous to the 
fire, $2,000 of this was reinsured by the appellant, and the policy of reinsur- 
ance contained the clause, ‘‘Loss, if any, payable pro rata at the same time, 
and m the same manner as-the reinsured company.” After the fire, the loss 
was settled for $600 and the respondent claimed the whole amount of $2,U00. 

Held, that the contract of reinsurance is one of indemnity, and the actual loss sus- 
tained by the reinsured must be the meusure of the indemnity. 

Held, that if the insured parts with his interest before the loss happens, he cannot 
recover; and also, whatever affects the dammification must operate as the indem- 
nity in the same degree. 

Held, that the respondents were entitled to only a pro rata amount, or $200. 


SHetpon, J. 
The only question here presented for decision is, as to the amount 
of recovery. 


a 
* Decision rendered ———, 
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The original insurer became liable to pay to the first assured the 
sum of $6,000 in consequence of the loss of the subject matter of the 
first insurance; but it actually paid only $600 in full discharge of the 
liability. The amount of the reinsurance was $2,000. Shall the re- 
insured recover the full $2,000, or only $600, or a pro rata part of the 
latter sum ? 

So far as we are aware, the contract of insurance, or of reinsurance 
against loss by fire, has uniformly been held to be a contract of in- 
demnity not exceeding the sum insured, 

In the case of an ordinary policy of insurance, and a loss, the sum 
insured is the extent of the insurer’s liability, not the measure of the 
assured’s claim. The contract being one of indeminity, he is entitled 
only to that; and the actual loss sustained by the assured, is the 
measure of indemnity to which he is entitled, where it is less than the 
sum insured ; so if the insured has parted with all his interest in the 
subject insured before the loss happens, he cannot recover, for the 
reason that the contract is regarded as one for an indemnity, and 
he has sustained no loss or damage. 

Although the original insurer here did become.liable to pay the sum 
of $6,000, that did not turn out to be the amount of its actual loss. 
The actual loss and damage which it sustained was $600, the sum 
which it paid in full discharge of its liability. 

That sum given to the reinsured would make good the loss sus- 
tained by reason of the original insurance, whereas, to allow a recov- 
ery of $2,000, would enable it to realize a gain of fourteen hundred 
dollars over and above the actual damage it has sustained. It is dif- 
ficult to see how this can be done consistently with principles, under 
a contract, which we apprehend this must be admitted to be, to in- 
demnify the reassured against the loss it might sustain from the risk 
it had incurred in consequence of its prior insurance. In Bain- 
bridge vs. Nelson, 10 East., 346, it was said by Bayley, J.: “A po- 
licy of insurance is only a contract of indemnity, and anything which 
tends to show that an assured can recover beyond his indemnity, is 
against the very principle of the contract.” 

Of like import was the language of Lord Mansfield in Hamilton 
vs. Mendes, 2 Burr, 1210, in reference to an action on a policy of in- 
surance as follows : 

“The plaintiff's is for an indemnity ; his action, then, must be 
founded upon the nature of the damnification, as it really is at the 
time the action is brought. It is repugnant, upon a contract for in- 
demnity, to recover as for a total loss, when the event has decided 
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that the damnification in truth is an average, or perhaps no loss at 
all.” “Whatever undoes the damnification in the whole, or in part, 
must operate upon the indemnity in the same degree. It is a contra- 
diction in terms to bring an action for indemnity, where, upon the 
whole event, no damage has been sustained.” 

The precise point here involved is quite barren of the authority of 
adjudged cases. As the contract of reinsurance was virtually prohib- 
ited in England more than a century ago, it having been there for- 
bidden except where the insurer shall be insolvent, become bankrupt, 
or die, by the statute 19 Geo. II, chap. 37, sec. 4, that may account 
for the absence of authority in the English reports upon the point. 

What little authority is to be found, it must be confessed, is in 
support of the view that, where the first insurer becomes insolvent, 
and on a compromise with his creditors pays only a certain percent- 
age of the loss sustained by the insured, the reinsurer is neverthe- 
less bound to pay the reinsured the full amount of the reinsur- 
ance. 

Such was the decision of a French court of admiralty at Marseilles, 
made in 1748. 

In Houe vs. Mutual Safety Insurance Co., 1 Sancf., R., 137, this 
subject is quite elaborately considered, and the authorities bearing 
upon it adduced, and the doctrine laid down by the above French 
decision is recognized and adopted as the true rule of law which 
governs the extent of the liability of a reinsurer. 

There are treatises on insurance where the same doctrine may be 
found to be laid down ; but so far as they have for its support the 
authority of adjudication, they seem to depend upon the two cases 
above cited. 

In Eagle Ins. Co. vs. Tne Lafayette Ins. Co., 9 Ind., 443, the case 
in 1 Sardf is, with seeming reluctance, barely recognized as author- 
ity. 

This comprises the sum of the authority of adjudged cases to 
which we have been referred, or which have been brought to our 
notice in support of this doctrine of the reinsurers’ liability, for the 
full amount reinsured, as contended for by the appellee. 

We can understand how the reinsured party, where the amount of 
his liability has been ascertained, may be admitted to recover to the 
full extent of the liability, so long as the liability to pay continues, 
although he may not have made payment, or may be insolvent and 
unable to pay. But when the liability has become actually dis- 
charged by the payment of a sum less in amount, it is difficult to 





902 Report of Decisions. [Dec. 


perceive on principle why the sum paid in discharge of the liability 
should not be taken as the amount of damage sustained, and as the 
measure of indemnity to be recovered under a contract, which is 
confessedly one of indemnity. 

Notwithstanding there the adverse authority that is to be found, 
we are disposed to hold on principle, as we regard it, that $600, the 
sum paid by the reinsured company in discharge of its liability for 
$6,000, was the actual loss it sustained, and the extent of the recovery 
which should be had. 

And in view of the following special clause in this policy of rein- 
surance, we are of opinion that the recovery in this case should be 
reduced even below that sum. The clause is this: “ Loss, if any, 
payable pro rata, at the same time and in the same manner as the re- 
insured company.” 

The only construction we can well put on this clause and give it 
practical effect is this : that the Andes Insurance Company, the re- 
insurer, was only to pay at the same rate as the Illinois Mutual Fire 
Insurance Company, the reinsured, should pay; and as the-latter 
company paid only ten cents on the dollar of its insurance, the for- 
mer company is only liable to pay at the same rate—that is, ten 
cents on the dollar of the amount of its reinsurance, which would be 
$200. 

Appellee’s counsel suggest that the clause has reference only to 
cases of double insurance. There is no warrant in the language of 
the clause for giving it such a reference. 

The policy of reinsurance is not before us. The case comes before 
us as a certified question of law, and this clause is ‘the only portion 
of the policy which is put into the case; so that we have nothing 
aside from the language itself of the clause to aid in its construc- 
tion. 

We are of opinion the judgment should have been for $200 instead 
of $2,000. 

The judgment is reversed and the cause remanded. 

Judgment reversed. 
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CIRCUIT COURT OF THE UNITED STATES, 


EASTERN DISTRICT OF VIRGINIA. 


FALL TERM, 1873. 


HANCOCK, er vxor, Plaintiffs. 
vs, 
THE NEW YORK LIFE INS. CO., Defendant.* 


The intervention of the late civil war was a sufficient excuse to an insured person 
for not paying the premiums on his policy as they fell due, the insurer being 
domiciled during that time on one side of the military lines, and the insured 
on the other. 


A contract may be broken by one party repudiating all obligation under it, so as 
to entitle the other to maintain an action on it before the day for its perform- 
ance arrives, 


Therefore, where H, domiciled and resident in Virginia, insured his life in 1851, 
and paid his premiums regularly until the war, when the insurer removed its 
agency to the federal side of the military lines, and within a reasonable time 
after the restoration of peace, H tendered the accumulated premiums, and 
offered to continue the payment of such as should thereafter fall due, but the 
insurer refused to receive them, and notified H that it would be no further 
bound on said policy: 


Held, that H acquired an immediate rigkt to maintain an action on the policy for 
such damages as he could show that he had sustained. 


The plaintiffs declared that in the year 1851 the defendant insured 
Augustus Hancock’s life for the benefit of his wife, in the sum of 
$5,000. That they paid up the annual premium of $142 regularly 
until the war, at which time the defendant removed its agency to the 
Federal side of the military lines, and had no agency on the Southern 
side during the period of the war ; that the plaintiffs were domiciled 
and resident on the Southern side during all that period ; that the 
premiums were payable, under the terms of the policy, at Richmond, 
Virginia ; that after the war, the defendant re-established its agency 
in Richmond, and the plaintiff, within a reasonable time, went to the 
said agency and tendered all the premiums that had accumulated 
during the war, and offered to continue the payment of all such as 


* Decision rendered ——— ———, 1873, 
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should accrue in the future. But that the defendant refused to re- 
ceive them, and declared to the plaintiff that his policy was forfeited 
by reason of the failure to pay each of the past annual premiums as 
they fell due, and required the plaintiff to take notice that it would 
not be responsible to him for anything under said policy in the future. 
The suit was brought in the Circuit Court for the city of Richmond, 
but was removed by the defendant to the Circuit Court of the United 
States. 

The defendant demurred to the declaration on two grounds. Ist, 
that the failure to pay the premiums during the war had forfeited 
the policy. 2nd, that no breach of the contract had been averred. 

The argument on the second point was in substance as follows: It 
is true that the defendant refused to receive the accumulated premi- 
ums, and repudiated all obligation under the policy, declaring that 
it would not be bound to the payment of the sum insured when the 
plaintiff should die. But the refusal to receive the premiums did the 
plaintiff no harm ; he remained that much the richer, by having and 
retaining the money in his pockets. And the declaration that the 
company would not be bound to the payment of the insurance money 
at the period of the plaintiff's death, was one that was revocable. 
Non constal, though the company now say they will not pay the insur- 
ance money, but they will pay it when the time for payment arrives, 
which is the time of the plaintiff’s death. 


Jounston Wituiams AND Boutwarg, for Defendant. 
Wuuum L. Royat, for Plaintiff, said, 


Upon the first point raised by the defendant’s demurrer, I shall 
say nothing, being content to refer to the decided cases in support of 
the proposition that the intervention of the war was a sufficient ex- 
cuse to a policy-holder for his failure to pay such premiums as fell 
due during the period of time that the war lasted. Manhattan Life 
Ins. Co. vs. Warwick, 20 Gratt.,614; New York Life Ins. Co. vs 
Clopton, 7 Bush, (Ky.,) 179 ; Hamilton’s Ex’rs. vs. The Mutual Life 
Ins. Co., 9 Blatch., 234; Sands vs. Ins, Co., 59 Barb., 556 ; Cohen vs. 
Ins. Co., 50 N. Y.; Sands vs. Ins. Co., ibid.; Robinson vs. Ins. Co., 42 
N. ¥., 54. Contra. Tait vs. New York Life Ins. Co. Circuit Court 
of the United States for the Western District of Tennessee, opinion 
of Emmons, J. 

Upon the second point raised by the demurrer, it may now be con- 
sidered too well settled for argument, that a contract may be broken 
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before the day for its performance arrives by one of the parties to it 
repudiating it and notifying the other that he will not be bound to 
its performance, thereby giving the latter the right to treat it as 
though the time for its fulfillment had passed. Chitty on Contracts, 
10 Am. ed., 799 ; Hochster vs. De La Tour, 2 Ellis & B., 678 ; Frost 
& Knight, Law Reports, 7 Exch., 111; Avery vs. Bowden, 5 Ellis & 
B., 714; Danube and Black Sea Co. vs. Xenos, 13 C. B., N.S.; Du- 
gan vs. Anderson, 36 Md., 567; Mountjoy vs. Metzger, Am. Law 
Reg. for July, 1873, p. 442. 

It is conceded that wherever time is a part of the consideration of 
a contract, no action should be permitted until the day for perform- 
ance arrives. As, for instance, if A. buy a horse from B. and promise 
to pay him $100 for the same, tivelve months from that time, though 
B should in the meantime notify A that he would not pay the money 
when the day of payment comes, yet A should not be allowed to sue 
B until that time ; for the twelve months time was, perhaps, the 
cause which mainly induced B to purchase the horse. Possibly, if 
he had been required to pay cash, he would have been unwilling to 
give more than $50. So that it would be manifestly unjust to deprive 
B of the benefit of that which mainly induced him to make the bar- 
gain. And on this principle is the case of Greenway vs. Gaither, 
Taney’s Circuit Court Decisions, to be supported. But in these life 
insurance contracts time is no part of the consideration stipulated 
for by the insurer. Money is what he stipulates for ; the amount of 
it to be determined by the duration of the life of the insured. And 
if the insured were willing, the insurer would always pay him on the 
day when the contract was entered into, the amount promised at his 
death, provided the insured would pay to the insurer that day the 
number of annual premiums which the insurer expected to receive, 
to be determined by the probability of life in the insured, with interest 
on each one. For in such a case, the amount paid to the insurer 
would vastly exceed that paid to the insured. 

What then should be the measure of the plaintiff’s damages ? What 
are his rights in the policy? The plaintiff ought not to recover the 
full amount of the policy, for he was to receive that only after he had 
paid a premium of $142 for each year of his life to the defendant, 
and all premiums that have accrued siuce 1861 to this time are un- 
paid, and the plaintiff has yet some years to live, for each one of 
which, if the defendant is to pay $5,000, he ought to have credit. 

The plaintiff ought then to recover $5,000, less the number of pre- 
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miums that have accumulated since 1861, and less such a number as 
a jury may think it likely the plaintiff has years to live. 

But, it may still be argued for the defendant that the action may 
as well be brought after the plaintiffs death, and, as he has expressly 
stipulated to wait until that time, there would seem to be no reason 
why it should be permitted sooner. The answer to this objection 
would seem to be perfect and complete. After the plaintiff's death, 
the defendant will have no difficulty in showing that no premiums 
were paid after 1861. This evidence, with no excuse shown, would 
forfeit the plaintiffs rights under the policy. The excuse consists in 
the fact that the plaintiff tendered the accumulated premiums, and 
proffered such as would accrue, but the defendant refused them. 
Now, though the plaintiff is able in his lifetime to prove this fact, it 
does not follow that his executor, after his death, would either know 
of it, or, if he knew of it, be able to establish it. To postone the ac- 
tion, therefore, until after the plaintiff's death, would go a long way 
toward jeopardizing altogether his power of recovery ; while, to per- 
mit it now, does the defendant no injury whatever, as, on the plain- 
tiffs theory of his claim for damages, it gets everything that it could 
be entitled to in any event. 

Besides, the necessity for an action has been brought about by the 
defendant’s tortious conduct, and if, through that, the plaintiff's 
rights have been jeoparded, the defendant comes before the court 
with very ill grace to crave an indulgence. 


The cause was heard by Mr. Justice Bonn, who overruled the de- 
murrer, and at the trial gave the following instructions : “If the jury 
find that the defendant, the New York Life Insurance Company, did 
insure the life of Augustus Hancock for the term of his natural life, 
and for the benefit of Sarah A. Hancock, as set out in the policy of 
insurance offered by the plaintiff in evidence ; and if the jury find 
that the said Sarah A. Hancock complied with the terms of said 
policy on her part to be performed by the payment of the annual 
premium of $142 to the agent of said company, until the said agency 
was withdrawn by the company because of the outbreak of hostili- 
ties ; and if the jury find that within a reasonable time after the 
close of hostilities and the re-establishment of the company’s agency 
at Richmond, the plaintiffs offered to pay the premiums fallen due 
during the war, but that the company refused to receive such premi- 
ums unless the said Hancock would submit to a medical examination 
for a new policy, and wholly refused to be bound by said contract of 
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life insurance, then the plaintiff is entitled to recover such damages 
as they may find, from the evidence in the cause, the plaintiffs have 
suffered by reasun of the defendant’s breach of contract.” 

The jury brought in a verdict for $1,371. 


SUPREME COURT OF KANSAS, 


AuGUsT TERM, 1873. 


THE AMERICAN CENTRAL INS. CO., Defendant. 
vs. 
HENRY L. 8S. McLANATHAN, Plaintiff.* 


Property insured was described as situate on the southwest corner of Second and 
Vine Streets ; as a matter of fact weil known to the agent, the house was situ- 
ated on the corner of Second and Elm Streets. 

Held, that the error in description was not material. 

The fee of the lots upon which the building stood was conveyed to the wife of the 
defendant in error prior to the erection of any building. This fact was known 
to the agent, and he said it would make no difference. 

Held, that an agent authorized to issue policies of insurance and consummate the 
contract, binds the principal by any act, agreement, representation, or waiver, 
within the ordinary scope or limit of insurance business which is not known by 
the assured to be beyond the authority grant ed to the agent. 

Held, that the defendant in error, being the husband of the owner of these lots, 
had sufficient insurable interest in the property used as a common homestead, 
and could recover. 

Policy contained a condition that the company had their option to repair the 
premises or pay the loss. After the fire, company gave notice of an intention 
to repair, and for more than a month did nothing about it. 

Held, that the company were liable for damages arising from exposuro of the 

- building to the weather. 


Brewer, J. 


On the 23rd of October, 1871, plaintiff in error insured McLana- 
than against loss or damage by fire to the amount of $2,000, on 
property described in a policy then issued to him as “his two-story 


* Decision filed August 15th, 1873. 
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frame dwelling, occupied by him, situate southwest corner Second 
and Vine Streets, Leavenworth, Kansas, and $300 on frame barn in 
rear of same.” 

On the 24th of April, 1872, McLanathan commenced an action in 
the District Court of Leavenworth County against said company, and 
in his petition, in substance claimed that on the 29th of January, 
1872, the dwelling-house specified in said policy was damaged $2,500 
by fire—and that the company had immediate notice thereof, as re- 
quired by the policy—and that immediately thereafter, and upon full 
knowledge of the facts above mentioned, the company gave notice of 
intention to repair the property, and proceeded, with his consent, to 
make preparations to do so, and undertook to do so, and that relying 
thereon he refrained from proceeding to repair, but that the company 
refused to repair, and that by reason of the damaged condition of the 
dwelling, caused by the fire, it, by delay, became additionally dam- 
aged $1,000—and that he performed on his part every act required 
by the terms of the contract of insurance, and asked judgment for 
$3,000 and interest. 


After answer and reply the case was tried by a jury, which returned 
the following special verdict : 

We, the jury, find as follows— 

1. That the dwelling-house described in the policy of insurance, 
was built by the plaintiff in the year A. D., 1859, on lots which had 
before that time been conveyed to Lucy B. McLanathan, wife of 
plaintiff, and the fee simple title to which lots was then in the said 
Lucy B. McLanathan, also continued up to and including the date of 
the fire hereafter mentioned; said dwelling-house rested upon a 
stone foundation, built with mortar, and entering the ground at least 
a foot and a half. , 

2. That at the time the said policy of insurance was made, the 
plaintiff applied to Daniel R. Anthony, who was the duly authorized 
agent of the defendant, to issue policies of insurance, for a policy of 
insurance on said house, and that the said agent having made out 
this policy, the plaintiff informed him that the lots on which the 
house was situated were deeded to the wife of the plaintiff, but that 
he (the plaintiff) had built the house. And the said Anthony then 
stated to plaintiff that it would make no difference whether the policy 
was made to him or his wife, whereupon the plaintiff paid his insur- 
ance money and took the policy. 

3. That the said plaintiff, with his family, had occupied said house 
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from the time it was built till the time of the fire herein referred to, 
and the said D. R. Anthony, the agent of the defendant, knew the 
facts as to the title to said property at the time he made said contract 
of insurance. 

4, That as to all interest, legal or equitable, in said house, owned 
by the said Lucy B. McLanathan, the said plaintiff, in making said 
contract of insurance, made the same for, and in behalf of him and 
wife, and took said policy of insurance to himself for the benefit of 
himself and wife, the said McLanathan then acting in the procuring 
of said policy for himself, and as the agent of his said wife. 

5. That on the 28th day of January, A. D., 1872, said house acci- 
dentally took fire, and a part thereof was destroyed by fire, and the 
building greatly damaged both by fire and the efforts to extinguish 
the same, without fault of the plaintiff. 

6. The plaintiff immediately notified the agent of said loss, and the 
agent of the defendant (Mr. Mosier) told the plaintiff that it was 
unnecessary to furnish proofs of the loss, because the defendant had 
elected to repair the building. That on the 28th day of February, 
1872, the defendant served on the plaintiff another notice, of which 
the following is a copy : 


LEaveNworTH, Kansas, Feb. 28, 1872. 
H. L. S. McLanaruan, Esor., Leavenworth, Kansas: 

Sir: You are hereby notified of the determination of the American 
Central Insurance Company, of St. Louis, Mo., to repair your late 
residence, situated in the southwest corner of Second and Elm 
Streets, Leavenworth, Kansas, which was, on or about the twenty- 
ninth (29) day of January, A. D., 1872, damaged by fire and water, 
and that the said company will commence the said repairs immedi- 
ately on the receipt of proper proofs of loss, as per your policy of in- 
surance in said company on said building. 

Yours very truly, 
Dave Rorick, 
Special Agent, Am. Cen. Ins. Co., St. Louis. 


7. That on the seventh day of March, A. D., 1872, the plaintiff de- 
livered to the defendant the notice and proof of loss, of which 
copies are inserted in the answer of deféndant, to which proofs no 
objection was made by the defendant at any time. 

8. Tuat after the expiration of one month from the date of delivery 
of said proofs of loss, said defendant having failed to make any ob- 
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jections thereto, or to repair said building, informed said plaintift 
that said defendant would not repair said loss. Therefore said plain- 
tiff made a portion of the necessary repairs and took possession of 
said house. 

9. That the plaintiff, in making his proof of loss, did not intend 
to defraud defendant. 

10. That the foundation of the kitchen attached to said house was 
moved by plaintiff on to the west side of said house on the 4th day 
of March, 1872, the defendant agreeing thereto, on plaintiff's paying 
the cost of said removal, and whatever additional sum it might cost 
to make the repairs by reason of the location of said kitchen on the 
west side of said house. 

11. That the agent of defendant, in making the policy, made a 
mistake in describing the location of the building, as at the south- 
west corner of Vine and Second Streets, instead of at the southwest 
corner of Elm and Second Streets. 

11 a. That there was at the date of said insurance policy a street 
in said city called Vine Street, and a street called Second Street, and 
the street called Elm Street, and that the agent of the defendant, at 
the time of the execution of the policy, knew that the dwelling-house 
aforesaid was located on the southwest corner of Elm and Second 
Streets, said Vine Street being one street north of Elm. 

11 6. That at the time of the execution of the said policy there 
was erected on the southwest corner of Second and Vine Streets a 
frame dwelling-house, the north part. of which was two stories in 
height, the upper story being a half story, but the south part of same 
was one story, and that there was also then, in the rear of said dwell- 
ing-house, a barn or stable, and that neither of which last named 
dwelling or barn was injured by fire. 

12. That the dwelling described in said policy is and was the same 
which is now, and was occupied by the plaintiff and his family, and 
was then and now situated on the southwest corner of Second and 
Elm. 

13. That the injury to said dwelling-house: by said fire, and the 
amount it then would have cost to repair the same was ($1,600) six- 
teen hundred dollars. 

14. That at the time said defendant informed said plaintiff that 
said defendant would not repair said house, the injury to the same, 
by reason of the action of the weather thereon, and the additional 
amount it would cost to repair the same, in consequence of such ex- 
posure to the weather, was ($400) four hundred dollars. 
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On the above facts, we, the jury, assess the pluintiff's damages at 
($2,000) two thousand dollars, as follows: 


$1,600 damages. 
By exposure to weather, 400 damages. 


Total asMouUnt... sccceceees cuaee Sourhanad 


Jas. Bauserman, Foreman. 


Upon this special verdict, judgment was entered in favor of Mc- 
Lanathan for $2,000, and the company now brings the case here on 
error. A lengthy and elaborate brief has been filed by the learned 
counsel for the plaintiff in error, and many questions presented and 
discussed in it. We shall not be able to notice many of these in de- 
. tail, nor will it be necessary, as the determination of two or three 
will decide the case, the principles involved in those controlling the 
remainder. The first question we shall notice is as to the descrip- 
tion of the property insured. It is described in the policy as “his 
two-story frame dwelling, occupied by him, situate southwest corner 
Second and Vine Streets, Leavenworth, Kan., and frame barn in rear 
of same.” As a matter of fact the dwelling occupied by McLanathan, 
and which had been occupied by him for a dozen years, as was well 
known to the agent of the company at the time he drew up the policy, 
was on the southwest corner of Second and Elm Streets. The jury 
found (see findings, 11 and 11 a,) that the agent knew the location 
of Lanathan’s residence, and simply made a mistake in writing Vine 
instead of Elm Street. This is not a case of an entire misdescription, 
but simply one of repugnant calls. The dwelling occupied by Me- 
Lanathan was not on the corner of Second and Vine Streets, and 
vice versa the building on the corner of Second and Vine Streets was 
not, and had never been occupied by McLanathan. In such a case 
the contract is not void for uncertainty, nor is there any need of ap- 
plying for a reformation of the contract, provided it appears either 
from the face of the instrument or extrinsic facts, which is the true 
and which the false description. alsa demonstratio non nocet, cum 
de corpore constat. “The rule is clearly settled that when there is a 
sufficient description set forth of premises, by giving the particular 
name of a close or otherwise, we may reject a false demonstration.” 
Doe & Smith vs. Galloway, 5 Barb., pp. 43-51. In 1 Greenleaf on 
Ev. § 301, it is said: “If there be a repugnant call, which by the 
other calls in the patent clearly appears to have been made through 
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mistake, that does not make void the patent. * * * So if lands are 
described by the number or name of the lot or parcel, and also by 
metes and bounds, and the grantor owns lands answering to the one 
description and not to the other, the description of the lands which 
he owned will be taken to be the true one and the other rejected as 
falsa demonstratio.” Now upon the face of this policy no repugnancy 
is apparent, and it is only in attempting to apply the description to 
the property that the repugnancy appears, and in the very applica- 
tion is disclosed that which clearly determines which is the true and 
which the false description. For that McLanathan should insure his 
homestead is reasonable; that he should insure property in respect to 
which he had neither possession, claim nor title, is improbable. Ac- 
cording to the last citation from Greenleaf, if McLanathan and wife 
conveyed “ their dwelling, occupied by them, on the corner of Second 
and Vine Streets,”.and it appeared that they owned and occupied 
the dwelling on the corner of Second and Elm Streets and did not 
that on the corner of Second and Vine, the conveyance would be 
good of that which they did own. A /ortiori, when the instrument 
is not a conveyance of title, but only a contract for indemnity, will 
the repugnancy be resolved in favor of that property which alone it 
was the interest, and therefore the evident purpose of the parties to 
secure. We think, therefore, that there is nothing in the descrip- 
tion to prevent the defendant in error from recovering on this policy. 
Loomis vs. Jackson, 19 Johns., 449; 1 Greenleaf on Ev., sec. 300-302, 
and notes ; 2 Hilliard on Real Property, pp. 358-368. 

We come now toa question or questions far more difficult than 
the preceding, and which are of vital importance. It appears from 
the first finding that the fee of the lots upon which was the building 
insured, was conveyed to the wife of the defendant in error prior to 
the erection of any building, and has so remained ever since, The 
questions then arise. Had McLanathan any interest in the building 
that he could insure or such as would enable him to maintain an ac- 
tion on this policy for injury? If he had, did the failure to state the 
exact nature and extent of that interest avoid the policy? How far 
may the company raise these questions, and how far is it estopped, 
and how much has it waived by its own acts or the acts of its agents? 
The policy in this case was not issued upon the strength of a written 
application or based upon representations therein. It, in and of 
itself, states and embodies the entire contract between the parties. 
It is provided in it that “if the interest of the assured is not one of 
absolute ownership, and the nature of the interest is not clearly de- 
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fined in writing hereon, * * * then this policy shall be void.” The 
interest of defendant in error was not one of absolute ownership, and 
the nature of that interest was not stated in the policy. As against 
this, the jury find, (fingings No. 2 and 3,) and the findings are well 
supported, both by the testimony of the assured and the agent, that 
the true nature of the defendant in error’s interest, and the exact 
condition of the title, were stated by the assured to the agent, and 
known by him at the time of the issue of the policy; and that he told 
the assured that it made no difference, and that thereupon the assured 
paid his premium and took the policy. Was the act of the agent a 
waiver of the stipulation in the policy, and could the agent bind the 
company by such waiver? The bulk of the fire insurance business 
of the State is done by Eastern companies, who are represented here 
by agents. These agents are authorized to issue policies of insurance, 
and the entire consummation of the contract is entrusted to them. 
Blank policies signed by the home officers of the company, to be filled 
up and issued, and to be binding when countersigned by the agent, are 
placed in their hands, It is a matter of no small moment, therefore, 
that the exact measure and limit of the powers of these agents be un- 
derstood. All the assured knows about the company is generally 
through the agent. All the information as to the powers of and lim- 
itations upon the agent, is received from him. Practically the agent 
is the principal in the making of the contract. It seems to us, there- 
fore, that the rule may be properly thus laid down: That an agent 
authorized to issue policies of insurance and consummate the contract, 
binds his principal by any act, agreement, representation or waiver, 
within the ordinary scope and limit of insurance business, which is 
not known by the assured to be beyond the authority granted to the 
agent. See, as sustaining these views, the following late cases: Menior 
vs. The Phenix Ins. Co., 27 Wis., 693 ; McBride vs. The Republic 
Fire Ins. Co., 30 Wis., 562; Anson vs. The Winnesheik Ins. Co., 23 
Iowa, 84; Viele vs. Germania Ins. Co., 26 Iowa, 9, and notes ; Mil- 
ler vs. The Mutual Benefit Life Ins. Co., 31 Iowa, 216 ; Franklin vs. 
Atlantic Fire Ins. Co., 42 Mo., 456 ; Columbia Ins. Co. vs. Cooper, 50 
Penn. St., 331; Manhattan Ins. Co. vs. Webster, 59 Penn. St., 227; 
Insurance Co. vs. Wilkinson, 13 Wall. 222. 

The stipulation in the policy that the nature of the assured’s inter- 
est, if less than an absolute ownership, must be stated, is one exclu- 
sively for the benefit of the insurer. It makes no difference to the 
assured whether his interest be limited or absolute, partial or total, 
providing the insurer will insure that interest. It isimportant for the 
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insurer to know the nature and extent of that interest, that he may 
jadge of the safety and expediency of the risk. Being a stipulation 
for the insurer’s benefit, he may waive it. But it may be said that 
all prior talk and negotiation is merged in the written contract, and 
that this represents the entire agreement between the parties. 
The testimony shows that the policy was all prepared, signed, and 
ready for delivery at the time of this conversation between the agent 
and McLanathan. It is not therefore prior, but contemporaneous. 
It is part of the agreement. A case almost exactly in point is that 
of Franklin vs. Atlantic Fire Ins. Oo., 42 Mo., 456. In that the po- 
licy was issued without any written application. The exact state of 
assured’s title and interest was made known to the agent. He made 
no note of it on the policy, and told the assured it would make no 
difference. The policy contained a stipulation similar to that in this. 
Mr. Justice Holmes, in giving the opinion of the court, says: “The 
actual state of the case, then, is that the agent receives a verbal ap- 
plication for insurance, and before the policy takes effect by delivery, 
the interest of the assured in the property is truly stated to his satis- 
faction, by which his attention is called to the circumstances that the 
specific character and extent of the interest ought to be expressed in 
the written instrument, and he answers: ‘It will make no difference, 
it is all right,’ receives the premium and delivers the policy. The 
policy is accepted and the premium paid on the faith of this assur- 
ance. The party insured goes away, relying upon its validity to pro- 
tect him against loss during the time specified. He acts upon a state 
of things represented to him by the agent to be sufficient, and it 
would work a fraud upon him if the company should now be allowed 
to avail itself of this defence.” Language more appropriate to the 
facts of this case could hardly be found elsewhere, and it meets our 
entire approbation. See also the case of Anson vs. The Winnesheik 
Ins. Co., 23 Iowa, 84, where both the application and the policy were 
made out at the instance of the agent, who had full knowledge of the 
facts, in the name of Jane Anson, the former owner, but then de- 
ceased, and the heirs were held entitled to recover. More than this, 
the company after the loss, and with full knowledge of the facts, 
elected to repair the loss, and served notice upon defendant in error 
of such election. (See finding number 6.) This, it would seem, 
ought to be a waiver of any such omission in the policy as that 
claimed in this case. Bersche vs. Globe Mutual Ins. Co., 31 Mo., 
546. Had McLanathan any insurable interest? He built the house 
on his wife’s lots, and with her occupied it as their joint homestead 
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for many years. He acted as his wife’s agent, so far as she had any 
interest, legal or equitable, in making this contract, and he took the 
policy for the benefit of himself and wife. The company had full 
knowledge of the condition of the title at the time of the policy, and 
the notice of election to repair, (see findings 1, 2, 3, 4, and 6.) No 
one has as yet succeeded in giving an entirely satisfactory definition 
of the term “insurable interest.” Angell, in his work on Fire and 
Life Insurance, section 56, says, “ that it would be extremely difficult 
to afford any accurate definition of ‘ insurable interest.’” And in the 
same section: “ Accordingly, it is recognized in this department of 
the law, that almost any qualified property in the thing insured, or 
even any reasonable expectation of profit or advantage to be derived 
from it, may be the subject of this species of contract; certainly, if it 
be founded’in some legal or equitable title.” And again, “itis very 
clear that the term interest as used in application to the right to in- 
sure, does not necessarily imply property.” It is also well settled 
that a trustee or agent having no personal pecuniary interest in the 
property, may yet effect an insurance on it. Lucena vs. Crawford, 
3 Bos. & Pull, 95; ib., 5 Bos. & Pull., 289; Angell on Insurance, 
sec. 73 ; Ins. Co. vs. Chase, 5 Wall., 512; Goodall vs. N. E. Fire Ins. 
Co., 25 N. HL, 169; 2 Green on Ev., sec. 379, and notes ; Multen- 
berger vs. Beacom, 9 Penn. St., 198; Siter vs. Morrs, 13 Penn. St., 
218. It has also been decided that a husband has an insurable inter- 
est in buildings situate on his wife’s realty. Franklin Ins. Co. vs. 
Drake, 2 B. Mon., 47 ; Angell on Insurance, sec. 64; Mutual Ins. 
Co. vs. Hall, 18 Md., 27 ; Harris vs. York Mutual Ins. €o., 50 Penn. 
St., 341. In this last case, Woodward, C. J., speaking for the court, 
says: “If there were more doubt than there is about the insurable- 
ness of the husband’s interest, we think his purchase of the policy 
could be supported on the ground of agency for his wife.” And 
again: “ When he has effected an insurance on houses in their joint 
possession, but which belong to her, the law will presume her ratifi- 
cation of his act, if not her precedent authority to perform it, and 
will support the insurance for her benefit.” While perhaps it may be 
doubted whether these authorities are entirely applicable in this 
State, owing to the statutory changes in the relations of husband and 
wife to the separate property of each, yet we think they fully justify 
us in holding that where a husband erects a dwelling on his wife’s 
lots, and with her occupies it as a mutual homestead, and as her 
agent effects an insurance for their mutual benefit, though in his own 
hame, and the insurer, aware of these facts, issues the policy and re- 
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ceives the premium, he may recover on the policy in case of a 
loss. 

One or two more questions remain for consideration. It is earnest- 
ly insisted that the reply is bad for departure, and several motions 
were made to strike out portions of it. These motions were over- 
ruled and exceptions duly taken. The substance of the petition has 
been already stated. The defendant answered, setting up, among 
other defences, that the property insured belonged to Mrs. McLana- 
than and not to defendant in error, and that the policy was void 
because the nature of his interest was not stated. For reply McLan- 
athan admitted that the fee of the lots was in his wife, and then 
alleged substantially the facts found in the verdict.’ The facts, as we 
have seen, entitle him to recover, and in the manner of pleading those 
facts we see noerror. In his petition he sets out the contract, al- 
leges performance by him and a loss by fire, and asks judgment for 
the amount of his damage. The defendant answers that the plaintiff 
cannot recover on this contract, because the property was not his 
and because the contract was void. The reply sets up facts which 
destroy the defenses and leave the plaintiff to recover upon the con- 
tract. The reply does not set up a different basis of recovery from 
that presented in the petition. The petition does not allege an abso - 
lute ownership, and the reply a limited interest and agency, for the 
petition is silent as to the nature and extent of McLanathan’s title 
and interest. All the facts, as claimed by either party, were fully pre- 
sented in the pleadings. There was no surprise and no concealment. 
The case was fairly, though hotly contested, and we should be slow to 
disturb a verdict, which seems to fairly respond to the testimony upon 
what is at best but a mere technicality. 

It will be seen that the jury find that the damage done by the fire 
directly was $1,600, and that the damage done by exposure to the 
weather, through the delay of the company to repair, was $400. It 
is claimed that this item of $400 is not covered by the policy nor 
sustained by the evidence. Neither of these objections are well taken. 
The policy stipulated that the company might repair, giving notice 
of its intention so todo. It gave such notice on the 28th of Febru- 
ary, and then, after more than a month had elapsed, it declined to do 
anything about it. (See findings No. 6,7 and 8.) During all this 
time the plaintiff in error waited on the company, and the property 
remained exposed to the weather. If finally the company had re- 
paired, it would have been compelled to restore the building to as 
good condition as it was before the fire, and could not have asked 
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McLanathan to pay for the extra expense caused by its delay to im- 
mediately repair. So, refusing finally to repair, it must pay what it 
would cost to make the repairs at the time of its refusal. The wit- 
nesses fixed the amount of this damage at different figures, some 
above and some below $400. Many objections were made during the 
trial to the admission of evidence, and the rulings thereon are now as- 
signed for error. Complaint is made of the manner of preparing the 
special verdict, of the remarks of the court to the jury, and of the re- 
fusal to give certain instructions. It is enough to say, in reference to 
these various matters, that we see no error working substantial in- 
jury to the rights of the plaintiff in error. The judgment of the Dis- 
trict Court will therefore be affirmed. 
All the justices concurring. 


SUPREME COURT OF APPEALS OF VIRGINIA, 


JULY TERM, 1872. 


Error from the Court of Hustings for Portsmouth. 


NEW YORK LIFE INS. CO., Plaintif’ «x Error, 
vs. 


WHITE'S Apmuusraarer, Defendant in Error.* 


White effected an insurance in 1857 on his life for $15,000, and paid the premiums 
regularly till August 13th, 1861. The premium due on that date was not paid, 
on account of the then existing war interrupting communication between New 
York and Norfolk, Va., where the deceased resided. Assured died on the 19th 
of August, 1861, 

Held, that contracts entered into before the rebellion are not dissolved, but only 
suspended by such war. 


The verdict rendered by the lower court should be abated by the amount of the 
premium which fell due on the 13th of August, 1861. 


Taytor, Tucker anp Oxp, for Plaintiff in Error, 
Hottapay anp Gaye, for Defendant in Error. 


* Decision rendered July 17th, 1873. 
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WInariELp, J. 


On the 13th of August, 1857, John S. White effected a policy of in- 
surance on his own life with the New York Insurance Company, where- 
by the company, in consideration of $73.50 in hand paid, and of the 
annual payment of the like sum of $73.50 on the 13th day of August, 
in every year during the continuance of the said policy, assured the 
life of the said John S, White, describing 2im as “ John 8. White, ear- 
penter, of Portsmouth, in the County of Norfolk, State of Virginia,” in 
the amount of fifteen hundred dollars, for the term of his natural life, 
commencing on the 13th of August, 1857, at noon, and did thereby 
promise and agree to and with the assured, his executors, adminis- 
trators and assigns, to pay the said sum of $1,500 to the legal rep- 
resentatives of the assured within 60 days after due notice and proof 
of his death, deducting therefrom all unpaid notes for premiums on 
the policy, with a proviso (among others) that ‘‘in case the said 
White shall not pay the said premiums on or before the several days 
herein before mentioned for the payment thereof, together with the 
annual interest on any notes that may havo been given for 40 per 
cent., and such assignments thereon as may be made and called for 
by the trustees; then, and in every such case, the said company shall 
not be liable to the payment of the sum assured, or any part thereof, 
and this policy shall cease and determine,” with an indorsement on 
the margin of the policy in these words: “ All receipts for premiums 
paid at agencies are to be signed by the president or actuary.” The 
policy was effected at Portsmouth through James T. Borum, the 
agent of the company there, and all the premiums, etc., were regular- 
ly paid to said agent at that place, to the 13th of August, 1861. John 
S. White died on the 19th of August, 1861, in the arms of the said 
James T. Borum, the agent of the said company. 

The premium due the 13th of August, 1861, was not paid, and the 
assured was prevented from paying it, and the interest and assess- 
ment then due, because the company had failed to furnish their agent, 
at Portsmouth, with the necessary renewal receipts and statement 
of assessments and interest due. According to the rules of the com- 
pany, and indorsement in the margin of the policy, all receipts for 
premiums paid at the agencies had to be signed by the president or 
actuary and only countersigned by the agent, and the agent had no 
authority to give receipts, but only to countersign those given by the 
president or actuary. There had been no communication between 
New York (where the company was located) and Portsmouth, Va., 
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(where White resided,) for some time before the 13th of August, 
1861, in consequence of the war then raging between the United 
States and the Confederate States, (the assured being a citizen of the 
Confederate States and the company being located in the United 
States.) The premium due on the 13th of August, 1861, was not 
paid on or before that day or afterward, and no formal actual tender 
of it was made to the agent at Portsmouth at any time. It was the 
custom of the company to notify the assured of the time when pre- 
miums fell due, and it was the duty of the agent to give the notices 
to the assured when they received the renewal receipts from the home 
office; but in this case no such receipts were sent to the agent, in con- 
sequence of which no notice was given to White, and the premium 
was not paid in consequence of the failure of the company to furnish 
the renewal receipts to its agent according to all former usage. If 
he had had the renewal receipts, the premium would have been punc- 
tually paid. 

White was a very prudent, careful man, and when the policy was 
effected, Borum, the agent of the company, promised him to protect 
the policy, and agreed with him that if he (White) was absent at any 
time, or should forget it when any annual premium came round to be 
paid, he (Borum) would pay it for him and so prevent any forfeiture 
of the policy; and he frequently afterward renewed the promise to 
White, who was very solicitous about the punctual payment of the 
premiums. But Borum had no authority from the company to make 
such an arrangement, and it knew nothing of it, and as to this mat- 
ter he was the agent of White, and not of the company. 

If the agent (Borum) had had the renewal receipts, the premiums 
etc., due on the 18th August, 1861, from White, would have been 
paid by him. He had the money with which to make the payment, 
(as did White likewise have it laid by for the purpose,) and only did 
not make it because he did not have the renewal receipts, and the waut 
of authority on his part to give receipts for premiums. 

On the 11th November, 1862, (after intercourse had been restored 
between New York and Portsmouth,) Borum, their agent, wrote to 
the company in New York, informing them of the death of White, 
and that the premiums, etc., would have been paid on the 13th Au- 
gust, 1861, if he had had a renewal receipt for the purpose; and that 
the failure to make the payment was occasioned by the failtire of the 
company to send the renewal receipts, as had been usual, to him as 
their agent, and stated that the company ought to pay the policy and 
asked that the proper blanks for proving the death in form, should 
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be forwarded to him. To this the company replied by letter, dated 
11th December, 1862, in which they declined to admit their responsi- 
bility and refused to pay anything to White’s representatives, and 
failed to send the blanks requested for the purpose of making formal 
proof of the death of the assured. 

A formal affidavit of the death of White was made on the 28th of 
June, 1867, and duly forwarded to the company by the attorney of 
the plaintiff on the same day, to which the company, through their 
agents, Bain & Bro., responded, declining to pay the policy, but of- 
fering to pay $84; and this suit was commenced on the 5th of Sep- 
tember, 1867. 

Upon the trial a verdict was rendered in favor of the plaintiff, and 
the company asked for a new trial, which was refused and an excep- 
tion taken and the facts certified, the material parts of which have 
been already stated. The defendants asked for seven different instruc- 
tions—the first was refused, the second given with an addition to it, 
and all the others given in the form asked for, and an exception was 
taken to the ruling of the court in regard to them. The counsel for 
the company, in his argument here, has attempted to distinguish this 
case from that of Manhattan Life Insurance Company vs. War- 
wick, 20 Gratt., 614. It is argued here that there was no actual 
tender of the premium, as there was in that case. That there is no 
provision in the policy, in this case, that it was not to be binding un- 
til countersigned by the agent in Virginia, as there was in that case, 
and that this is, therefore, not a Virginia contract to be performed 
here, but a New York contract to be performed there; and that 
whether it was one or the other, it was an executory contract, and 
became void and dissolved by the operation of the war; the parties 
being respectively domiciled in the opposing sections, and consequent- 
ly enemies, and thus raising again one of the main questions relied 
on by the insurance company in 20 Gratt., and overruled by a major- 
ity of the court. 

Although the policy in this case does not provide that it was not to 
be obligatory until countersigned by the local agent, yet it is proved 
that it was effected in Portsmouth with the agent there, and was per- 
fected by delivery and the payment of the advanced premium to the 
agent at that place ; and the succeeding premiums were all -paid to 
the same agent at the same place, upon receipts furnished by the 
company for that purpose, signed by the president and countersigned 
by the agent, thus being treated and regarded by both parties as a 
Virginia contract, to be performed on the part of the assured in 
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Portsmouth, Va. No notice was ever given to the assured that he 
would be required to make payment anywhere else. Upon the sup- 
position that this is a Virginia contract, to be performed, as far as 
the assured was concerned, in Portsmouth, it is argued that the fail- 
ure to pay or tender payment of the premium due the 13th of Au- 
gust, 1861, to Borum, the agent of the company at Portsmouth, was 
a forfeiture of the policy ; and that the arrangement between White 
and Borum, whereby the latter agreed to protect the policy for White, 
and pay the premiums for him when they fell due, in case White did 
not do it, was a private arrangement with themselves, not known to 
the company, and not binding on it, and did not dispense with a ten- 
der to him, as agent of the company. It is very true that the com- 
pany was not bound by this arrangement between White and its 
agent, yet it was lawful for White to appoint an agent to make the 
payments for him, and it was as lawful for him to appoint Borum his 
agent to make them for him, as it was for the company to appuint 
him as its agent to receive the premiums ; and when the premium 
fell due on the 13th August, 1861, Borum had the money to pay it, 
and would have paid it if he had had the renewal receipts, signed by 
the president, to be countersigned by him on payment of the premi- 
ums, which the company had always before furnished its agent, and 
which, according to all previous usage, it was its duty to furnish, and 
without which he was powerless to collect, and as to collection of 
premiums, in a situation as if he never had been agent. 

According to the proof, nothing but the want of these reuewal re- 
ceipts prevented the punctual payment of the premium (the agent, 
according to the proof, having no right to give any receipt, but only 
to countersign such as were furnished by the company, signed by the 
proper officer.) But it is argued that it was nevertheless the duty of 
White or his agent to make the tender, although the agent of the 
company had no right to receive it (although without such renewal 
receipt he had no authority to collect, and as to this was as if he had 
never been agent at all.) This might have been so if White had had 
a different agent, who did not know that Borum could not collect, or 
was not himself informed of the inability of the company’s agent to 
collect ; but suppose White had had some other agent, who had gone 
to Borum to pay the premium, with the money in his pocket to do it, 
and Borum had informed him that he could not receive payments, 
and had no right to do so, for the want of the proper renewal receipts, 
what use would there have been of this agent’s going through the 
vain form of making an offer which he knew could not be acceded to, 
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and would be rejected? I do not suppose it will be contended that 
he would have been compelled to go through an idle form in such a 
case ; if not, why should Borum (who, both as agent for the com- 
pany and as agent for White, knew he could not receive it,) have 
gone through the mere form and mummery of making a tender, as 
agent of White, of the money he had in his pocket to pay it, to him- 
self, as agent of the company, when he had no right to collect it, and 
could not receive it. Yet the pantomime must have gone to this ab- 
surdity if the position taken by the counsel of the company on this 
question is a correct one. I do not think a formal tender was essen- 
tial or necessary under these circumstances, or that any party was 
injured by its not being made. Nor doI think that any one was or 
could have been injured by the failure to make, or even was bound 
to make, a tender to one who had no right to receive. But suppose 
this is a New York and not a Virginia contract, how does that help 
the case of the company? It certainly cannot do it, unless this was 
such an executory contract as was dissolved by the occurrence of the 
late war between the Confederate States and the United States, after 
the contract had been made and performed on the part of the as- 
sured in a great measure, and to the full extent its stipulations re- 
quired performance, at the time the war broke out ; and this brings 
us to the consideration of the proposition upon which the case hinges, 
as to whether this is such a contract as would be dissolved by the 
rules of public law upon the breaking out of a war between the 
countries of the two contracting parties. By the rules on this sub- 
ject, all contracts made between citizens or subjects of the belligerent 
powers during hostilities, and all executory contracts requiring inter- 
course and concert in action, counsel and confidence between the citi- 
zens of the different powers in order to carry it on, such as partner- 
ship and the like, in which there is a community of goods and inter- 
ests, are for very obvious reasons void ; but where these objections do 
not exist, I can see no reason why a contract, lawful in its inception, 
and partly (and to the full extent its term required) executed, before 
the war, and which, to continue its existence, did not require any 
intercourse with the enemy, (more than that of an ordinary contract 
between debtor and creditor in the ordinary course of business, ) 
should be declared void, and a forfeiture visited on one of the parties 
to inure to the benefit of the other, for having done what was per- 
fectly proper and lawful when it took place. Why should White be 
made responsible for the war more than the other party? and why 
should his lawful vested rights be forfeited and transferred to the 
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other party, merely because a war existed between the respective 
States in which they were domiciled? I can perceive no good rea- 
son for it, and I think the courts, instead of encouraging technical 
forfeitures for matters of form, which do not affect the merits and 
substance of the matter of the contract, ought, on the contrary, to be 
astute to find reasons for preventing such forfeitures. 

I do not think there is any difference between the contract to pay 
the premiums on the life insurance policy in this case, periodically, 
than any other contract to make payments at certain periods, some 
of which happened to fall due in the time of a war that afterward 
took place, in which case the payments falling due during the war 
would be suspended, and the right to recover them would revive as 
soon as peace was restored. In the case. under consideration, the 
company agreed to pay to White’s representatives $1,500 at his death, 
upon condition that he made certain annual payments to them as 
long as he lived ; andif he failed to make any one of those pay- 
ments, he forfeited his right to the policy and all the money previously 
paid by him at any of the stipulated periods. White paid, in addi- 
tion to the advance premium, those that fell due in 1858-9 and 1860, 
(four in ‘all,) and was prevented from paying the other in conse- 
quence of the then existing war. Now, shall he be made responsible 
for the war, and compelled to forfeit the money that he has right- 
fully paid, before it occurred, and that, too, to his enemy? or shall 
the performance of the contract be suspended during the war ? 

I think there can be no good reason why this contract should not 
be suspended as well as any other, by whose terms one belligerent 
party was required by a previous contract to pay to another money 
that became due during the war. Upon a common bond to pay 
money periodically, if any of the payments fell due during a subse- 
quent war the bond would not have become void, but the payment 
would have been suspended until after peace. And so in this case ; 
White’s right to pay, and the company’s right to collect the premi- 
um, were suspended during the war, but immediately revived when 
peace was restored. Suppose White had died seven years sooner 
than he did, there would have been no premium to pay, and the com- 
pany would have been bound to pay the $1,500, yet it could not have 
been collected until a reasonable time after peace was restored. 

In my view of the case, the rights of the parties are not affected, 
and it does not matter, so far as the validity of it is concerned, 
whether this was a Virginia contract or not. But it stands upon the 
broader foundation that it is of that class of contracts which are not 
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dissolved, but only suspended, by a subsequent war. This view is 
fully sustained by the recent decision in the Court of Appeals of Ken- 
tucky, in a case of this same New York Life Insurance Company vs. 
Clopton, 7 Bush, 179, and by a very able, carefully prepared opinion 
delivered by Judge Blatchford, of the Circuit Court of the United 
States, for the Southern District of New York, in the case of Hamil- 
ton, ex’r of Goodman vs. The Mutual Life Ins. Co. of New York, in 
which he reviews all of the cases, and especially the recent decision 
on the subject, (among them The Manhattan Life Ins, Co. vs. War- 
wick,) in which he approves the decision of the majority of the court. 
In that case he maintains that, as by the public law the insurance 
company could not receive, any more than the assured could lawfully 
pay, the premiums during the war, and where the company was so 
incapacitated by law from receiving it, had the same effect upon the 
contract as if the assured had offered to pay and the company had 
refused. In speaking of the nature and character of such contracts, 
he says: “ The cases in the books, which are cited on the part of the 
defendants, as enforcing strictly the rule that a precedent condition 
on which by contract money is to be paid, must be absolutely com- 
plied with, were cases in which the impediment to performance ex- 
isted solely on the part of him who was to be the actor in perform- 
ance, and were not cases in which the impediment existed either sole- 
ly on the part of him who was to be the recipient of performance, or 
was an impediment to both parties jointly and equally in extent.” 
“ The distinction,” he adds, “is a sound one, and it would be gross 
injustice to apply to this case (one like that now under consideration ) 
a rule, the reason of which has no application to it. It would be for 
the defendants in effect to say to Goodman : ‘It was unlawful for us 
to receive from you your premiums ; it would have been idle for you 
to have tendered them to us ; yet as the contract was, that if you did 
not pay or tender them at the times specified, the contract is forfeited 
and our liability to pay you the $5,983 is at an end ; and besides that, 
the $2,300 paid to us in 1849 and 1858 is forfeited to us.’” And he 
continues: “I do not believe a defense of that kind to a policy of 
life insurance, situated like the present one, was ever allowed by a 
court of justice in any civilized community.” 

If this was a Virginia contract, to be performed here, and Borum 
was the agent of the company, to whom White was bound to make 
payment, he was justified in not making a formal tender, from the 
facts above stated in relation to it, though I think he was not agent 
in this respect, because the company failed to furnish him with the 
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proper authority to collect and grant receipts. If he was not such 
agent, and his powers were revoked by the defendant’s withholding 
from him the renewal receipts necessary to enable him to collect the 
premiums, then it was unlawful for White to pay, and likewise unlaw- 
ful for the company to receive payment at his hands, (they being 
technical enemies,) and White stood excused by the rules of public 
law from making the tender during the war. 

I do not think the court erred in refusing to give the first instruc- 
tion asked for by the defendants, as that proposed to instruct the 
jury that a failure to pay, or make a tender of the premium, which 
fell due on the 13th of August, 1861, was a forfeiture of the policy 
under all circumstances, and for which there could be no excuse. By 
the second instruction, as propounded by the defendants, the court 
was asked to instruct the jury “that unless they believed from the 
evidence that due notice and proof of the death of John S. White 
was forwarded to the defendants at least sixty days before the insti- 
tution of the suit, they must find for the defendants,” which the court 
gave, with the following addition, viz.: “unless they further believed 
that the defendant waived such notice and proof of death.” I think 
the court did not commit any error in making this addition to the 
second exception, as-it was proved that the defendant, when informed 
of the death of White, in December, 1862, had declared its deter- 
mination not to recognize its obligation under the policy, or to make 
any payment on account of it. Nor doI think there was any error 
in overruling the motion for a new trial, except that the court ought 
to have put the plaintiff under a rule to abate the verdict by the 
amount of the premium which fell due on the 13th August, 1861, but 
this may be corrected here. I am in favor of affirming the judgment, 
corrected in this respect. 
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SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1873. 


In Error to the Circuit Court of the United States for the District of 
California. 


THE MANHATTAN LIFE INS. CO., Plaintiff in Error, 
vs. 
DOLORES FRANCISCO.* 


Held, that the validity of the statements of the witnesses made to establish the 
claim of the plaintiff, was not a question for the court to determine as a con- 
clusion of law. 


Held, that the court below did not err in refusing to receive prayers for instruc- 
tions, when it was about to charge the jury. 

Held, that substantial truth by the applicant in answering questions respecting his 
former health is required, that whether a slight headache or a slight cold was 
a sickness or not, is to be determined by the jury. 


On the 5th of February, 1867, Albert M. Francisco applied to the 
office of the Manhattan Life Insurance Company, in San Francisco, 
Cal., for an insurance on his life for the sum of $2,000 for one year, 
and the agent informally accepted the risk. Francisco paid a pre- 
mium and obtained a receipt from the agent. The latter document 
acknowledged the payment of the money and stated that in case the 
home office ratified the action of the agent the policy would be is- 
sued in ninety days. Pending the settlement of the question, the 
company, through the agent, held itself responsible for Francisco’s 
life. Within a month after this transaction, Francisco died a natural 
death, and his wife served a notice on the company, and demanded 
the amount for which the life of the deceased was insured. The com- 
pany declined to pay the $2,000, or any part thereof, and Mrs. Fran- 
cisco brought suit in the United States Circuit Court before Judge 


* Decision rendered ———, 
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Sawyer, to recover it. On the first of March, 1871, the case was 
tried and a verdict of $2,000 rendered in favor of the plaintiff. The 
defendants obtained a new trial and the jury awarded the plaintiff 
$2,525. The defendants’ motion for a new trial was denied, and they 
appealed to the Supreme Court of the United States. 


J. M. Carustz anp J. D. McPuerson, for Plaintiff in Error. 
C. W. Kenpatt, for Defendant in Error. 


Srrone, J. 


The evidence that preliminary proof of the death of Albert N. Fran- 
cisco, and of the justice of the claim of the assured were given to the 
defendants ninety days before the suit was brought was quite suffi- 
cient to go to the jury. The proofs were in forms, blanks for which 
had been furnished by the insurers, and the forms were filled up in 
the presence of their agent. He received them without objection, 
and it does not appear that at any time before the trial of the case it 
was ever suggested to the assured that the proofs were insufficient, 
either in form or in substance. Clearly, therefore, it was not for the 
court to instruct the jury that the plaintiff was not entitled to a ver- 
dict. It seems to have been the idea of the defendants that the state- 
ments of the witnesses by: whom the preliminary proofs were made 
did not establish the justice of the plaintiff’s claim. But whether they 
did or not was a question which the court had no right to determine 
as a conclusion of law. They furnished, at least, some evidence that 
the claim was just, and this they would have furnished had they con- 
tained nothing more than averments that the defendants had agreed 
to insure, and that the person whose life was insured had died. The 
first assignment of error is, therefore, not sustained. 

The second is equally without merit. After the case had been 
summed up, and when the court was about to charge the jury, the 
defendants offered to submit prayers for instructions, but the court 
refused to receive them, assigning as a reason that the offer was too 
late. This is alleged to have been an error. What the prayers were, 
whether the instructions asked were pertinent to the case or not, or 
whether they could rightfully have been given had they been received, 
we are not informed. They were not incorporated in the bill of ex- 
ceptions, and they do not appear in the record. But, assuming that 
they were such as the court ought to have given had they been pre- 
sented in time, there was no error in refusing to receive them after 
the case had been argued to the jury. The rule of the court then 
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existing was as follows: “In causes, civil or criminal, tried by a jury, 
any special charge or instruction asked for by either party must be 
presented to the court, in writing, directly after the close of the evi- 
dence and before any argument is made to the jury, or they will not 
be considered.” This is a reasonable rule, intended to guard as well 
the court as the opposite party against sudden surprise. It dves not 
deprive either party of a right to the opinion of the court upon any 
material propositions which he may desire to have presented to the 
jury. It merely regulates the exercise of that right. The rule exists 
in very many courts, and it has been found necessary in the adminis- 
tration of justice. No doubt a court may, notwithstanding the rule, 
in its discretion, receive prayers for instructions even after the general 
charge has been given to the jury, but neither party can claim as a 
right a disregard of the ordinary rules of practice in the court. There 
is nothing inconsistent with this to be found in the case cited—Peo- 
ple vs. Williams, 32 California, 280. On the contrary, whether a court 
shall enforce such a rule, or depart from it, is treated in that case as 
a matter resting in the discretion of the court. That it is competent 
for courts to adopt such a rule has often been decided, and once, at 
least, if not oftener, in California. (People vs. Sears, 18 Cal., 635.) 
The remaining errors have been assigned to the charge of the court. 
The principal defence set up at the trial was that in the application 
for insurance false answers had been given to the questions pro- 
pounded by the defendants. Those questions were, in substance, 
whether the person whose life was proposed for insurance had had 
certain diseases, or, during the next preceding seven years, any 
disease, and the answers given were that he had not. It was in refer- 
ence to this that the court instructed the jury it was for them to de- 
termine from the evidence whether the person whose life was insured 
had, during the time mentioned in the questions propounded on 
making the application, any affliction that could properly be called a 
sickness or disease, within the meaning of the term as used, and said, 
“ for example, a man might have a slight cold in the head, or a slight 
headache, that in no way seriously affected his health or interfered 
with his usual avocations, and might be forgotten in a week ora 
month, which might be of so trifling a character as not to constitute a 
sickness or a disease within the meaning of the term as used, and 
which the party would not be required to mention in answering the 
questions. But again, he might have a cold or a headache of so seri- 
ous a character as to be a sickness or disease within the meaning of 
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those terms as used which it would be his duty to mention, and a 
failure to mention which would mate his answer false.” 

There is no just ground of complaint in this instruction, either con- 
sidered abstractly or in its application to the evidence in the case. 
It was, in effect, saying that substantial truth in the answer was what 
was required. If, therefore, the defendants have been injured it was 
by the verdict of the jury rather than by any error of the court. 

The judgment is affirmed. 


COURT OF APPEALS OF NEW YORK, 
SEPTEMBER TERM, 1873. 


HENRY F. BRIGGS, er at, Appellants, 
vs, 


THE NORTH BRITISH AND MER. INS. CO., Respondent.* 


The defendant insured the plaintiff's property, an oil refinery, including machinery, 
etc., against loss by fire. Policy contained a proviso that the company would 
‘* not be liable for loss caused by * * * * explosions of any kind, and therefore 
fire only.” An explosion was caused by a lighted lamp being placed near the 
machinery in contact with the inflammable gas. The building was almost 
wholly destroyed by the explosion, and soon after a fire broke out which was 
slight, compared with the damage caused by the explosion. The jury found the 
damage caused by each separately. 


Held, that loss by an explosion, caused by fire, was not covered by the policy. 


Held, that where an explosion is the incident and fire the principal cause of the 
damage, different views might obtain. 


Appeal by plaintiffs, with stipulation, from an order granting a 
new trial in this case by the General Term of the Fourth Department 
of the Supreme Court. The plaintiffs recovered at the circuit. 


Tuomas Corsert, for Appellants. 
Joun Ganson, Opposed. 


Pecruam, J. 


The defendant insured the plaintiffs’ property, certain machinery, 
etc., in a certain mill, against loss by fire, with this provision in the 


* Decision rendered September 23rd, 1873. To appear in 53 N. Y. 
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policy, viz: “This company shall not be liable for loss * * * caused 
by invasion, insurrection, riot, civil commotion, military or usurped 
power, nor for loss caused by lightning, or explosions of any kind, 
unless fire ensues, and then for the loss or damage by fire.” 

The plaintiffs were engaged in the business of rectifying spirits 
when this policy was issued to them. There was a small lamp stand- 
ing in the building, brought there by persons repairing the ma- 
chinery. The vapor from the works which had not condensed, but 
had passed off into the building, filled the room where the burning 
lamp was, and when it came in contact with the lamp there was an 
instantaneous explosion. The explosion blew off the roof and blew 
down the chief part of the walls of the building and greatly injured 
the machinery insured. Soon after the explosion a fire ensued from 
the flames coming in contact with the spirits in the rear of the build- 
ing. The damage by the fire that ensued after the explosion was 
slight, compared to that caused by the explosion. The jury found 
the damage caused by each separately. 

The General Term granted a new trial unless the plaintiffs de- 
ducted the damage caused by the explosion. From that order the 
plaintiffs appealed to this court, with the usual stipulation, insisting 
that they were entitled to recover the whole damages according to 
the verdict. 

The question then is, whether the plaintiffs are entitled to recover 
for the damages caused by the explosion ? 

It is not denied that this was an explosion. If it was in fact an 
explosion, then the policy provides that the defendant shall not be 
liable for damages caused thereby. The plaintiffs insist, however, 
that an explosion caused by fire is a fire, and therefore the defendant 
is liable for the explosion as for a fire. 

But that reasoning gives no force to the exception. It allowsa 
recovery for the explosion, when the policy expressly stipulates that 
the defendant will not be liable for that. 

It may be conceded that, in the absence of this exception, a re- 
covery could have been had for the whole damage as for a loss by fire. 
The authorities referred to by the plaintiffs’ counsel tend to that re- 
sult. Ido not think that position will aid the plaintiffs. An explo- 
sion without this exception, if it came under the general head of fire, 
might have afforded ground for recovery, but the defendant guarded 
against that result by this express stipulation. The exception, too, 
is general, including explosions by fire as well as others. 
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There seems no reason for excluding an explosion like this, from 
the exception. There was no fire prior, to this explosion. The burn- 
ing lamp was not a fire within the policy. The machinery was not 
on fire, as such a term is ordinarily used, until after the explosion. 
The explosion here was the principal and the fire the incident.. 

In such a case there can be no doubt that the defendant is not 
liable for the damage caused by the explosion. When, however, the 
explosion is the incident and the fire the principal, a different question 
would be presented. Had the building been on fire, and in the course 
of the general conflagration there had been an explosion of a boiler, 
which injured some machinery that the fire was rapidly consuming, 
different views and considerations might well obtain. There are other 
exceptions in the policy which include cases of loss caused by fire, 
where the defendant is not liable though the exception by fire is not 
specially mentioned. Such are case of loss caused by “invasion, in- 
surrection, riot,” etc. 

I can see no authority or reason for inserting an exception, or a 
limit to the exception, in this policy which the parties have left out. 

The judgment should be affirmed and judgment absolute for plain- 
tiffs for the amount of damage caused by the fire, as found by the 
jury, with costs to the defendant of this appeal. 

All concur. 





SUPREME JUDICIAL COURT OF MASSACHUSETTS, 


MARCH TERM, 1873. 


COMMONWEALTH, sy rae Insurance Commissioner, 
Plaintiff, 


v8. 


MONITOR MUTUAL FIRE INS. CO., Defendant.* 


Held, that premium notes in a mutual fire insurance company are a part of the 
contract price or consideration of insurance, and are a reserved fund or invest- 
ment of part of the capital of the corporation. 


Held, that the manner of the assessment as between the members must be deter- 
mined by the character of the liability. 


Held, that the statute liability outside of the deposit notes is not properly of the 
corporation, but rather an indemnity imposed by law upon the members, 


Held, that the statute liability is not to be resorted to until the debts have ex- 
hausted the entire capital and assets of the corporation ; therefore the assess- 


ment must, in this case, be made upon the notes and not upon the statute 
liability. 


A petition was brought before the court by William G. Colburn, 
receiver of the Monitor Mutual Fire Insurance Company, represent- 
ing that the liabilities of said company exceeded assets, and that the 
directors had voted an assessment upon all the members liable there- 
to, in proportion to their premium and deposit to pay the same, and 
the expense of collecting said assessment. The prayer of the re- 
ceiver asked the court to examine said assessment, and to make such 
orders and decrees with reference to the collection of the same, or 

otherwise, as law and equity shall require. 
' The matter being referred by the court to Darwin E. Ware, 
auditor, to report on the assessments, it appeared by his report that, 
on the 24th of January, 1871, the respondent company was enjoined 
from further prosecuting the business of insurance. The total amount 


* Argued March Term, 1873, 
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of liabilities was found to be $16,565.45 on the 5th day of December, 
1872 ; the whole assets of said company amounted in value to $5,315, - 
20; and that the liabilities exceeded the assets by the sum of $11,- 
250.25. The auditor also found that an allowance of $2,250.05, being 
twenty per cent. of the amount to be raised by assessment, was a just 
and reasonable allowance for bad debts, and the allowance of $2,778.-, 
81 was the estimated expense of collection, the compensation of re- 
ceiver, and the expense of closing the affairs of the company. 

The auditor’s report shows that the whole amount to be raised by 
- assessment is, therefore, $16,279.11. The whole amount of the premium 
notes or cash premiums on all the policies of the company outstand- 
ing on the 24th day of January, 1871, was $17,876.36. Double this 
amount represents the additional statute liability, and is $35,752.72. 
In determining the percentage of assessment, the directors reduced 
these notes or cash premiums on the basis of treating each policy as 
for the term of one year. This reduction was correctly made, and 
resulted in a liability on such reduced policies amounting to $11 464.- 
43. Double this amount represents the additional statute liability on 
the basis of the reduced policies, and is $22,928.86, making the total 
liability of the policy-holders $34,393.29. The total amount to be 
assessed upon this total liability being $16,279.11, the true percent- 
age to be assessed upon the total liability of each policy-holder, after 
reducing his liability on the basis of treating his policy as a policy for 
one year, is the decimal of the fraction 423314 = .47332. 

On the 5th of December, 1872, the directors of the company held 
a special meeting, and voted “ to call in and assess upon all the mem- 
bers of the company liable to assessment, (after reducing the policies 
for more than one year to one year policies,) in proportion to their 
premium and deposit, .47332 per cent. of their total liability, refer- 
ence being hereby made to the calculations and footings upon the 
assessment book for the amount assessed upon each policy.”* 


* The following statement may aid in explaining this case : 


$6,259 74 
944 64 


$5,315 20 
Deficiency to be paid from proceeds of assessment $11,250° 25 
Allowance for bad debts, 20 per cent. 
Allowance for expenses of collection, 24.7 per cent 


Gross amount of assessment. : $16,279 ll 
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Wetts, J. 


The single question presented in this case for our decision is, 
whether in making an assessment to pay the just claims against a 
mutual insurance company under general statutes, c. 58 §§ 48-54, 
the deposit notes should first be exhausted, before resorting to the 
further liability imposed by law upon the policy-holders as members 
of the corporation. 

In the case of Appleton Mutual Ins. Co. vs. Jessee, 5 Allen, 446, it 
was held that such notes must be first exhausted. In Long Pond Mutu- 
al Fire Ins. Co. vs. Houghton, 6 Gray, 77. an order for collection of the 
deposit notes in full and further uniform percentage upon the con- 
tingent liability under the statute, was sustained as to the notes, even 
against one who was not liable for the assessment. 

In Shawmut Mutual Fire Ins. Co. vs. Stevens, 9 Allen, 332, an order 
for collection of deposit notes in full, without the form of an assess- 
ment, was sustained. 

It is contended that the decision upon this point in 5 Allen, 446, 
turned upon the distinction, which has sometimes been suggested 
between absolute and conditional funds, as applied to deposit notes. 
But the only difference in this respect consists in the degree to which 
the collection of such notes is placed within or removed from the 
mere discretion of the directors, by the form of the note or the by- 
laws of the company. 

In their essential character such notes are the same. They are, in 
whatever form given, alike a part of the contract price or considera- 
tion of the insurance. They constitute by the terms of the contract 
and the character of the association a reserved fund, or investment 
of part of the capital of the corporation. They are assets in the sense 
of property, because they arise qut of the contract as the considera- 
tion. 

The directors may adopt the form of an assessment as a convenient 
mode of apportionment for the collection of money from the deposit 
notes, or they may be reqnired to do so by the terms of the notes or 
the by-laws of the corporation. For securing the rights of creditors 

LIABILITIES. 


Amount of notes or cash premiums on all policies $17,876 36 
Statute liability on said policies 35,752 72 


Reducing said policies to one year policies 
Statute liability 


Total liability of policy-holders. 
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an assessment upon the members may be required to be made under 
the statute, whether there are notes that might be collected other- 
wise or not. But the application of such an assessment, as between 
members themselves, must be determined by the character of the 
liability which is subject to the assessment, and not by the mode in 
which it is required to be, or in which it is in fact enforced. The 
statute liability, outside of the deposit note, is not properly of the 
corporation, but is rather an indemnity imposed by law upon the 
the members as corporators. It is in some sense collateral to the 
liability of the corporation to be availed of in case of its insolvency. 
And we are of opinion that it is not to be resorted to unless in case 
of necessity, when the debts have exhausted the entire capital and 
assets of the corporation, including all rights which it holds by con- 
tract as property. The statute liability is indeed sometimes covered 
by stipulations in the contract of insurance. But such stipulations 
are by way of recognition of that superadded liability, rather than as 
part of the consideration of the contract. As the assessment in this 
case is made upon the members indiscriminately, without distinguish- 
ing between their liability upon their notes and under the statute, it 
must be altered accordingly. 


UNITED STATES CIRCUIT COURT, 






DISTRICT OF ILLINOIS. 





NORTHERN 





JUNE TERM, 1872. 





Set-off in Equity under the Bankrupt Law. 





DRAKE, Plaintiff. 
vs, 


W. E. ROLLO, Assianez or tHe Mercuants’ Ins. Co., 
Defendant.* 


Held, that where a person borrowed money of an insurance company, payable 
partly in three and partly in five years, and before the payment the company 
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became insolvent and was adjudicated a bankrupt, he can set off the debt, 
under the twentieth section of the bankrupt law, for claims he has for loss on 
policies of insurance against the company, though the effect of it would be to 
give hiin a preference over other creditors of the company. 


Held, that they constituted mutual debts and credits within the meaning of that 
section. 


Held, that the rights of the parties are to be determined by the state of facts at the 
time of the loss. 

Held, that in such case, if the money borrowed is not due at the time the money 
is payable by the company under the policies, and the company is bankrupt 
and insolvent, a bill in equity is maintainable by the borrower against the com- 
pany or its assignee to enforce the set-off. 


Droummonp, J. 


On the first of June, 1868, the plaintiff borrowed of the insurance 
company seventy-five thousand dollars, twenty-five thousand payable 
on the first of June, 1872, and the remainder on the first of June, 
1874. Several policies were taken from the company by the plaintiff 
to indemnify him for loss of property by fire, amounting in all to 
$17,000, and on which there was a total loss by the fire of October 
9th, 1871. On the 31st of October proceedings were commenced 
against the company, under the act of this State, to wind up insol- 
vent insurance companies. 

In November a petition in bankruptcy was filed, and on the 18th 
of December a decree of bankruptcy was entered against the com- 
pany. 

Under this state of facts, the plaintiff, in April last, filed a bill, 
claiming to set off the amount due on the policies against the debts 
to become due from him to the company. 

The only question in the case is, whether the set-off can be al- 
lowed ; and we are of the opinion that the plaintiff is entitled to the 
set-off he claims. It depends upon the twentieth section of the 
bankrupt law. That section is as follows : 

“That in all cases of mutual debts or mutual credits between the 
parties, the account between them shall be stated, and one debt set 
off against the other, and the balance only shall be allowed or paid , 
but no set-off shall be allowed of a claim in its nature not provable 
against the estate : Provided, that no set-off shall be allowed in favor 


These two cases, and many others where slmilar principles were involved, were argued at 


the same time. 

As to those cases, where a serious question was made on the right of set-off, they were argued 
by Mr. Hrrcncock, Mr. Beckwirs, Mr. G. W Sirs, and Mr. SHOREY in favor of the set-off, 
and by Mr. 8. W. Futter, Mr Pence, Mr. Horne, and Mr. Taompson, contra.—Chicago Legal 


News. 
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of any debtor to the bankrupt of a claim purchased by or transferred 
to him after the filing of the petition.” 

It is true in this case the plaintiff obtained part of the means 
which the company possessed, to meet its liabilities in case of loss or 
insolvency, and by permitting a set-off it enables the plaintiff to re- 
ceive payment in full of his claim, while the general creditors of the 
bankrupt company are only partially paid, and thus he becomes a 
preferred creditor. But it is a preference growing out of the busi- 
ness relations of the parties as they stood at the time of the fire 
which rendered the company insolvent. 

As soon as the loss happened there was the relation of debtor and 
creditor, and there were no special circumstances qualifying that re- 
lation. When the plaintiff complied with the conditions of the 
policy after the loss, and furnished his proofs, as soon as the speci- 
fied time had elapsed it became a subsisting debt against the com- 
pany, and, at the same time, the plaintiff was the debtor of the com- 
pany for money payable in the future. It was then a case of mutual 
debt and credit, within the meaning of the twentieth section above 
cited. The parties here trusted each other, and when the plaintiff 
was called on to meet his indebtedness, he would have the right to 
retain the amount of the loss and pay the balance. The amount thus 
retained in one sense he does not owe, because the law seizes it in his 
hands if he so wills, and by its own force extinguishes the debt. And 
the money loaned not being due at the time the bill was filed, and 
constituting a mutual credit, it is competent for the plaintiff, the com- 
pany being insolvent, to call on a court of equity to allow the set- 
off. 

Koster vs. Easen, 2 Maule & Selwyn R., 112 ; In re Globe Ins. Co., 
2 Edwards’ Chancery R., 625; Osgood vs. De Groat, 36 N. Y. R., 
348 ; Holbrook vs. Receivers, 6 Paige R., 220 ; Ha parte Prescott, 1 
Atkyns R., 230; Jones vs. Robinson, 26 Barbour R., 310; Bradley 
vs. Angel, 3 New York, 475. 
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CHARLES HITCHCOCK, Plaintiff, 


vs. 


W. E. ROLLO, Assitanez or tHe Meronants’ Inxs. Co., 
Defendant.* 


The same points decided as in the case of Drake vs. Rollo, supra. 

Where a person borrowed money of an insurance company, and bad taken an as- 
signment of a policy of insurance issued to himself and his partners upon 
their joint aw the assignment being made after the insolvency of the 
company, Held, on a bill filed by the borrower to set off the debt due the com- 

any for a loss on the policy before the assignment, that the claim was not al- 
owable. The debts and credits were not mutual, nor existing in the same 
right. 

Held, further, that the plaintiff in such a case should allege and prove not only 
that he is the nominal owner of the policy, but that in equity he has a right to 
stand in the place of the parties to whom the policy was issued. 

Where a person has borrowed money of an insurance company, and is holder of a 
policy of insurance on which the company is liable to him for a loss on the 
same, and the company becomes insolvent, with proceedings in insolvency or 
bankruptcy imminent, and with the knowledge of these facts he obtained the 
epee with the purpose of setting off the claim under the policy for the debt 

e owed the company, Held, that the set-off was not allowable under the twen- 
tieth section of the bankrupt law, notwithstanding the policy might have been 
assigned to him before the petition in bankruptcy was filed. 

Held, that to allow the set-off under such circumstances would be a substantial 
fraud on the statute, and give an unjust preference to one creditor to the pre- 
judice of other creditors. 

Held, that notwithstanding the two exceptions in the twentieth section of the 
bankrupt law, a court of equity is not foreclosed from disallowing a set-off 
outside of the exceptions, if the circumstances show that to permit it would 
be inequitable. 


Drummonp, J. 


This case, in many respects, is like the case of Drake vs. Rollo, as- 
signee, just decided. The plaintiff borrowed of the company twenty 
thousand dollars, on the 15th day of May, 1867, payable in five years. 
At the time of the great fire last fall, he held three policies of insur- 
ance, issued to him by the company, on property in Chicago, amount- 
ing to $11,000, and on which there was a total loss. There was also 
a policy issued by the company to the plaintiff, Dupee & Evarts, 
(these two last named being partners of the plaintiff,) for $1,500, on 
property owned by the three, on which there was, at the same time, a 
total loss. There was also an account due from the company to the 
firm of Hitchcock, Dupee & Evarts for several hundred dollars. On 


* United States Circuit Court, Northern District of Illinois, June Term, 1872. 
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the 27th of October, 1871, the firm assigned their claim to the plaintiff. 
The plaintiff filed a bill on the equity side of the court, in April 
last, to set off all these claims against the amount to become due the 
company for the money borrowed. 

The only point not decided in the previous case is as to the claim 
assigned to the plaintiff. It is admitted that the plaintiff, at the time 
of the assignment, knew the company was insolvent, and that pro- 
ceedings in insolvency or bankruptcy were imminent. 

There are two questions which we may consider in this case, as 
they have both been argued, and exist either together or separately 
in several of the cases which were taken up at the same time. Ist. 
Can the claims assigned be allowed. as a set-off; and, 2nd. Does the 
knowledge which a person had of the pecuniary condition of the 
company, and the probable consequences growing out of the same, 
affect the right of set-off? 

As to the first question: If the debt of the plaintiff were due, 
and no assignment had been made, in a suit brought against the 
plaintiff he could not set off the claim due on the policy to him and 
his two partners, because that would make the partners liable for the 
individual debt of each member of the firm. Dehon vs. Stetson, 9 
Metcef., 341; Waterman on Set-off, sec. 222, and the authorities there 
cited. If the case were reversed, and suit were brought by the plain- 
tiff and his partners on the policy, against the company, the latter 
could not set off the debt due from the plaintiff In each instance 
there is wanting that mutuality which the statute requires, and the 
debts exist in different rights. If the joint claim had become vested 
in the plaintiff, so that he could have brought suit in his own name, 
it might be different. Columbia Ins. Co. vs. Black, 18 Johns. R., 
149 ; Parker vs. Beasley, 2 Maule & Selwyn, 423. 

The case of Tucker vs. Oxley, 5 Cranch., 34, was cited and relied 
on at the argument. A firm had been dissolved and the partnership 
assets had passed to one of the firm, who had become bankrupt. The 
assignee brought suit against two persons on a debt due the bank- 
rupt. They. were allowed, by a majority of the court, to set off a 
debt previously due to them from the firm. This was the ruling un- 
der the peculiar wording of the bankrupt law of 1800, and seems to 
be an exceptional case. 

It is very doubtful whether it would be proper, under the present 
bankrupt law, which contains provisions as to the distribution of the 
joint and separate estate of partners, not in the law of 1800. 
An assignee of a firm brought an action on a debt due the firm. It 
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was held that the defendant could not set off a debt from one of the 
partners, by the Supreme Court of Massachusetts. Williams vs. 
Brimhall, 13 Gray, 462. 

Courts of equity follow the law in allowing or refusing set-offs, 
qualified by the rule that special circumstances may control the eq 1i- 
ty. 2 Story’s Equity Jurisprudence, 1437. 

What are the speciak equities of the plaintiff? He alleges that th» 
debt owed by him is not yet due ; that the company is insolvent and 
in bankruptcy, and that the firm-claims against the company were as- 
signed to him with knowledge of the insolvency. If we concede 
that an assignment by the other partners might give the plaintiff the 
right to a set-off, we think it is incumbent on him, when he comes 
into a court of equity and seeks to have the claims assigned allowed 
a3 a set-off, to show that he is more than the nominal owner. In 
other words, his equitable grounds for relief should be clearly estab-* 
lished. From all that appears in this case, the fair inference is that 
these claims were merely transferred to enable the holders of the fif- 
teen hundred dollar policy to realize their claim in full out of an in- 
solvent corporation. No special equities, within the true meaning of 
the rule, are shown. 

As to the second and more important question—the words “ mu- 
’ tual debts ” and “ mutual credits ” used in the 20th section of the pre- 
sent bankrupt law, are not essentially different from those to be found 
in most of the previous bankrupt laws of England and of this coun- 
try, subject to various conditions and limitations. And the argument 
is, that the court cannot go outside of the language of the section, 
aud that if it is a mutual debt or a mutual credit it can in all cases 
be set off, except when it is a claim in its nature not provable against 
the estate, or one purchased by or transferred to the bankrupt’s 
debtor after the petition in bankruptcy is filed, those only being ex- 
cluded by the terms of the law. And in support of this position, 
the case of Hawkins vs. Whitten, 10 Barnewell & Creswell, 217, de- 
cided under the English bankrupt law of 6 George the IV., was re- 
lied on. The question there was whether the defendant had the right 
to set off notes of the bankrupts obtained by him after he knew that 
the bankrupts, who were bankers, had stopped payment, but before he 
knew that an act of bankruptcy had been committed? And the court 
decided that he had such right, although he might have reason to be- 
lieve them to be insolvent. 

But the case was decided under a statute which had omitted the 
words of a previous statute, which declared that the set-off should 
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not be allowed where the party had obtained the claims against the 
bankrupt after he stopped payment. The omission of such words 
where the law had been substantially re-enacted, with that exception 
was an argument well nigh irresisible in favor of the construction 
of the court, notwithstanding Lord Tenterden significantly asks whe- 
ther it would not be a fraud on the bankrupt law? 

It is said that in view of such a decision as this and of the English 
bankrupt laws, the 20th section of our bankrupt law in making only 
two exceptions to the right of set-off in the case of mutual debits or 
credits, one a claim not provable against the estate and the other a 
claim obtained after the filing of the petition, iniended to allow all 
others. That principle goes very far, and we are not prepared to ad- 
mitit to that extent. We believe many cases may be imagined where 
a court of equity would not permit a set-off, although not within the 
exceptions. For example, a person might have borrowed the whole 
capital of the insurance company and be on the way to its treasurer 
to pay it, and meet a creditor who informed him he had a petition in 
his hands ready to be filed in the District Court, and alleging the un- 
doubted fact of the bankruptcy and insolvency of the company. In 
such case, if he had taken the money to ‘buy up claims against the 
company. at ten cents on the dollar, would equity allow the set-off ? 

The case supposed is within neither of the exceptions of the twen- 
tieth section, and yet we cannot doubt that it would be the duty of a 
court of equity to disallow a claim of set-off which would thus permit 
a debtor to absorb the whole capital of the company by credits so 
purchased, for the reason that it would be unjust and a substantial 
fraud on the bankrupt law. 

The object of all general rules applicable to the rights of persons 
should be to promote the greatest good. It is upon that principle 
that the bankrupt law rests—the equal division among all credit- 
ors of the property of an insolvent company or individual. 

We are called on to make the application of principles, not in a 
solitary case here and there, but under circumstances calculated to 
bring to a crucial test the soundness of rules—the insolvency and 
bankruptcy of numberless insurance companies, whelmed in a com- 
mon ruin, and where, if the doctrine contended for by the plaintif is 
maintained, a comparatively few persons holding all their assets, 
amounting to millions, can retain them by going into the market, 
and purchasing, with full knowledge of all the facts, claims against 
them for a nominal sum. 

But one decision under the bankrupt law of 1867 was cited on the 
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argument having a bearing on the point now under consideration— 
in re The City Bank of Savings, 4 Legal News, 81, by the. district 
judge of California. It was held in that case, that the fact that the 
creditor of the bankrupt, at the time he assigned his claim to a 
debtor, had reason to believe the bankrupt to be insolvent, did not 
prevent the debtor from setting off the claim thus assigned against 
the debt. The report of the case does not state explicitly whether 
the debtor, at the time of the assignment, knew of the insolvency of 
the bankrupt, but perhaps it may be an inference that such was the fact. 

The court overruled the objection that the effect of allowing the 
set-off would be a fraud on the law, and seemed inclined to give an 
absolutely literal construction to the 20th section, while admitting 
that the result would be to enable one creditor to obtain full satisfac- 
tion of his claim to the prejudice of other creditors. We admit that 
this may be so if there is good faith. We do not doubt a debtor can 
purchase a claim at any time before the filing of the petition in bank- 
ruptcy against the creditor, and set it off, provided the purchase is 
made without notice of insolvency, for value, fairly, and not in fraud 
of the law ; and we thus give full effect to the statute. 

If the case decided in California intended to sanction a set-off such 
as is claimed here, we do not feel inclined to adopt the rule there 
stated. We hold it is the duty of a court. of equity so to construe the 
twentieth section as not to suffer it to defeat the main purpose of the 
bankrupt law, or to permit a trick of one creditor to prevail for the 
payment of his claim in full to the sacrifice of the claims of other 
creditors. 

It is said that there must be some time fixed within which doubt- 
ful transactions can no longer be questioned. Is it for a court of 
equity, or the bankrupt court in the exercise of its equitable powers, 
to decide under what limitations the right shall be placed, looking at 
all the circumstances of the case. 

Our attention has been directed to a case not cited on the argu- 
ment. Smith vs. Hill, 8 Gray’s, R., 572. 

In that case the defendant purchased claims against a person, 
knowing him to be insolvent, and having reason to believe that he 
was about to be put into insolvency, and then, in a suit by the as- 
signee, proposed to set off these claims against a debt he owed the 
insolvent. Under the statute mutual debts and demands could be 
set off But the court held that the effect of allowing the set-off 
would be to interfere with the proper distribution of the estate of the 
insolvent, and would be contrary to the spirit of the insolvent laws ; 
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that it would enable a debtor to give a preference to such of the credi- 
tors as he might favor, and would allow debtors to pay their debts by 
purchasing claims against the insolvent at a discount. 

And that decision was not made under amendments which had ex- 
pressly prohibited such set-off, but independently of them and on the 
general ground that it would be inequitable to permit the set-off. We 
think the principles of that case are applicable to this, and that they 
constitute a true test to determine whether the set-off claimed here 
should be allowed. See Hilliard on Bankruptcy, 224, who adopts the 
principle of Smith vs. Hill. Avery & Hobbs on Bankruptcy, 157. 
Waterman on Set-off, 141. 

We are of the opinion, therefore, that a set-off is not allowable on 
both the grounds stated. 

In construing our bankrupt law we have to regard it as a whole 
system, framed, doubtless, at that time, in view of previous laws, both 
English and American, but where it was impossible to include all the 
various circumstances and contingencies which had given occasion 
to the numerous alterations and modifications of previous laws ; and 
this is especially true of the twentieth section, in relation to set-off. 

Notwithstanding the language there is general, and only two ex- 
ceptions are named, we must still think that it did not intend, outside 
of these exceptions, to foreclose a court of equity from disallowing a 
set-off when it would, on the whole, work injustice. 

We think, therefore, we are at liberty to place such a construction 
on our bankrupt law as isin harmony with the common sense of 
equity ; and that such a set-off as the one claimed here ought not to 
be permitted, is abundantly manifest from the whole tenor of recent 
legislation, both English and American. We confess we think we go 
quite far enough, which we do in obedience to authority, when we 
admit that a man may borrow a part, or even the whole of the capi- 
tal of an insurance company, and then take out policies of insurance, 
it may be because of the loan, and in case of loss and insolvency of 
the company, set off the loan against the loss on the policy, even 
though it may leave other creditors with nothing. There may be in- 
stances where this can be done, when it would be difficult to recon- 
cile it with our notions of a sound morality, or with that rule which 
requires us to do to others as we would have them to do to us. 

But we do not feel inciined to go further, and adopt a rule which 
would permit the debtors of a bankrupt company to realize the full 
amount of their claims on the company for a nominal sum ; while 
other creditors thereby go empty-handed. 
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IMPORTANT QUESTIONS IN FIRE 
INSURANCE, 


In the General Term of the Cincin- 
nati Superior Court, at Cincinnati, No- 
vember 21, the case of Joseph K. Frick 
vs. The Merchants’ Ins. Co., of Cin- 
cinnati, and thé same against the Peo- 
ple’s Insurance Co., both involving the 
same questions, were decided, Judge 
Yaple delivering the opinion. In the 
first named case the judgment was re- 
versed on an error of instruction, and 
in the second case the verdict was sus- 
tained. The actions were brought on 
policies on the American Hotel, in Cairo, 
Ill., the building standing upon leased 
ground. The following summary of the 
opinion covers all the insurance ques- 
tions raised in the case : 

First—Where a lessee has erected 
buildings upon his leasehold, with power 
to remove them at the expiration of his 
lease, or with the privilege to purchase 
them reserved to the landlord, such 
lessee may insure the property to its 
full cash value, and if asked by the in- 
surance company whether any other 
party was interested, he may with truth 
answer, ‘‘ No ;” nor will the reservation 
of a lien by the landlord for rent give 
him an interest in the property. 

Second—If the property be described 
in the policy as a hotel, boarding-house, 
and bar-room, this is a matter of de- 
scription, relating only to the then use 
of the property, and is neither a war- 
ranty nor represeptation that the use 
will be continued, and the insured may 


recover for his loss though it has stood 
unoccupied for a long time, and up to 
the time of the loss. 

Third—If the insurance be renewed 
upon the original application, while so 
vacant, and the agent of the company 
taking the renewal knew at the time 
that such property was then vacant, the 
company would be held to have waived 
such misdescription, and be precluded 
from insisting upon it as a misrepre- 
sentation. 

Fourth—If a policy stipulates that 
during the time any business designated 
in it as extra or specially hazardous 
shall be carried on, the risk shall cease 
during such continuance ; the fact that 
@ carpenter, whose business is denomi- 
nated specially hazardous, occupies and 
uses a part of the insured property for 
the purpose of making repairs there, 
will not affect the insurer’s right to re- 
cover, when it appears such use did not 
continue until the happening of the loss. 
Such clauses must be held to forbid 
only the habitual or regular use of the 
property for such hazardous purpose, 
and not the occasional use for the tem- 
porary purpose connected with the pre- 
servation of the premises. 

Fifth—Where a term of policy re- 
quires that upon the happening of a loss 
the owner shall give to the company im- 
mediate notice thereof, and deliver as 
soon as possible a particular account of 
the loss, and upon the happening of the 
loss due notice be given, but no proof 
or account of such loss be furnished for 
five months thereafter, and the com- 
pany, without waiting for such proof or 
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account, shall decide not to pay upon 
other grounds, but does not communi- 
cate such decision to the insured, and 
contests the liability on other grounds, 
such insurer will be held to have waived 
its right to require such proof of loss. 
Where an insurance company relies as a 
defense upon failure to give notice or 
furnish proof of loss, it must rely alone 
upon that. 

Sixth—The amount for which the in- 
sured can recover is the cash value of 
his interest. The market value is not 
the true real standard. 

Seventh—Testimony as to the cost of 
the improvements, raising a collateral 
issue, is incompetent.—Chicago Herald. 


THE IOWA INSURANCE SUITS AGAINST 
LIFE COMPANIES FOR NON-COMPLI- 
ANCE WITH THE LAW. 


Suits have been commenced at Du- 
buque, Iowa, against the following 
named life insurance companies for the 
sums as follows: Phoenix of Hartford, 
$15,000 ; Connecticut Mutual, Hartford, 
$20,000 ; Guardian Mutual of New York, 
$20,000 ; Home of New York, $5,000; 
Mutual, New York, $10,000; Republic, 
Chicago, $15,000, Htna, Hartford, $10- 
000; Charter Oak, Hartford, $10,000; 
Equitable, New York, $20,000; Travelers’, 
Hartford, $2,000; Globe Mutual, New 
York, $10,000; New Englund Matual, 
Boston, $20,000; Protection, Chicago, 
$10,000; Washington, New York, $15,- 
000; North American, New York, $15,- 
000. 

The plaintiff alleges that these com- 
panies have been guilty of a violation of 
the law, in that they have not heretofore 
filed their annual statements by the 20th 
ilay of January of each year as the law 
directs, and that the penalty for each 
day’s non-compliance is $100. Of this 
sum ($197,000) three fourths goes to the 
school fund of the State, and the rest, 
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$49,250, to the informer, who hopes ot 
make it quite a profitable undertaking. 

Although these companies failed to 
file their statements in time, they ob- 
tained the auditor’s license to do busi- 
ness in the State of Iowa. The license 
of the auditor does not bar these suits 
for it simply certifies that the ‘* com. 
pany being possessed of the necessary 
amount of capital, invested as required 
by law, is hereby authorized,” etc., and 
leaves open the door for subsequent 
prosecution. 

The insurance companies of the East 
ern States do not propose to submit 
quietly to this imposition, as they regard 
it, for we learn from the Hartford Post 
that a meeting of representatives of the 
companies interested was held in New 
York recently, and there was appointed 
a committee of five, consisting of Messrs. 
J. G. Butterson of the Travelers’ Insur- 
ance Company, chairman ; Charlton T. 
Lewis of the Mutual Life of New York, 
secretary ; Jacob L. Greene of the Con- 
necticut Mutual Life of Hartford, Benja- 
min F. Stevens of the New England 
Mutual Company of Boston, and J. W. 
Morrill of the North America Life of 
New York, to attend to these suits, take 
such action as they see fit, and “fight 
the matter to the bitter end.” The com- 
mittee have retained as counsel Pollak & 
Shields and D. W. C. Cram of Dubuque, 
Iowa. Other counsel from ‘the East will 
be engaged, and there promises to be 
a long and bitter fight, as the companies 
sued do not propose to submit to such 
an imposition as the one proposed by 
the Iowa lawyers who instituted the 
suits. 


DECISION IN AN INSURANCE CASE. 


About one year ago the Patterson & 
Haines’ ice house in Saco was destroyed 
by fire, and the Triumph Insurance 
Company held a policy on the ice in the 
ice-houses to the amount of $3,500. 
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No settlement could be made between 
the parties, and the case was carried 
into the Superior Court at Portland, 
and a trial before a jury reached on 
Monday, November 10, 1873. 

The plaintiffs claimed a total loss, 
but the defendants denied that it was a 
total loss, and claimed that the proof of 
loss is insufficient. The defendants 
introduced no evidence, but consented 
to a verdict for the plaintiffs for $3,693. - 
67, which is to stand, if, upon the evi- 
dence, or so much of it as is legally ad- 
missible in the opinion of the full court, 
the action can be maintained and the 
verdict sustained. If not, a nonsuit is 
to be entered on such judgment as 
the legal rights of the parties may re- 
quire. 

The whole issue really is, whether or 
not the loss was total. About two 
thirds of the ice, in bulk, remained ; 
but plaintiffs claimed that by burning 
of ice-houses and packing, the ice con- 
tained therein always became so affected 
by smoke, acids, and creosote, as to be 
utterly useless, especially for shipping 
purposes, there being no home market 
for the ice in controversy. It was proved 
that ‘‘burnt ice,” or ice which has 
passed through a fire, is entirely un- 
marketable and valueless in New York 
and Boston (or in the ice-houses that 
supply those cities); and the effect men- 
tioned was proved by several witnesses 
testifying from their own experience ; 
one that he had twice thrown away a 
stock of several thousand tons, because 
worthless from effects of fire. He was 
uninsured. 


RATE OF MORTALITY IN ENGLAND. 


The Registrar-General for England, 
being now in possession of the census 
returns of 1871, is able to show, in his 
thirty-fourth annual report, the rate of 
mortality m England (including Wales) 
for each of the 34 years 1838-71, at 
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12 groups of ages, science being no 
longer contented with the ‘‘seven ages” 
of old times. He considers this to be 
one of the most important series of facts 
relating to the life of a nation ever pub- 
lished. The returns for the 34 years 
show that the annual mortality of males 
under five years of age averages 7.26 
per cent. of the whole number of males 
under that age living, and of females 
7.27 per cent.; of males, five years and 
under 10, 0.87 per cent., and of females, 
0.85 per cent.; of males, 10 years of age 
and under 15, 0.49) per cent., and of 
females, 0.50 per cent.; of males, 15 
years of age and under 25, 0.78, and of 
females, 0.80 per cent.; of males, 25 
years of age and under 35, 0.99, and of 
females, 1.01 per cent.; of males, 35 
years of age and under 45, 1.30, and of 
females, 1.23 per cent.; of males, 45 
years of age and under 55, 1.85, and of 
females, 1.56 per cent.; of males, 55 
years of age and under 65, 3.20, and of 
females, 2.80 per cent.; of males, 65 
and under 75, 6.71, and of females, 5.89 
per cent.; of males, 75 and under 85, 
14.71, and of females, 13.43 per cent.; 
of males, 85 and under 95, 30.55, and of | 
females, 27.95 per cent.; of males, 95 
years of age and upwards, 44.11, and of 
females, 44.04 per ceut. The mortality 
of males is greater than that of females 
in every one of these 12 periods of life, 
except in the three extending from 10 to 
35 years ofage. The average annual mor- 
tality of males of all ages in England in 
the 34 years is 2.33 per cent., but of fe- 
males only 2.15 per cent. The mean life- 
time of the English people is 40.86 years, 
or in round numbers, 42 years ; that is 
the average number of years that people 
born in England live. 


JUDGE ANDREW MILLER. 


Alluding to the resignation of Hon. 
Andrew Miller, Judge of the United 
States District Court of the Eastern Dis- 
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trict of Minnesota, the St. Paul Pioneer 
says: ‘ He has filled the place from the 
dawn of the Territory, in 1836, to the 
present time, or about thirty-seven 
years, and with the possible exception 
of one or two cases involved in heated 
political discussions, always acceptably 
to the public. His venerable Territorial 
colleague, Chief Justice Dunn, who 
held the first court in Minnesota, to- 
gether with Judge Irwin, have both 
passed away, full of years and honors. 
Old age now calls for the retirement of 
the sole survivor. That it may be a 
happy one, and long continued, will be 
the prayer of multitudes. We know of 
no one among living men who has borne 
honors so long, or been so faithful to 
every duty of the position. The State 
will be fortunate, indeed, if it can se- 
cure his equal for a successor.” 


EFFECT OF THE CIVIL WAR ON LIFE 
INSURANCE POLICIES IN THE SOUTH- 
ERN STATES, 


In this number of the Insurance Law 
JouRNAL we give the report of Wing- 
field, J., Supreme Court of Appeals, in 
the case of New York Life Ins. Co. vs. 
White’s adm’x, and of Bond, J., of the 
United States Circuit Court, of the East- 
ern District of Virginia, in the case of 
Hancock et uxor vs. New York Life Ins. 
Co. In these cases, as well as that of 
Tait vs. New York Life Ins. Co.,* the 
main question is, whether policies of life 
insurance were rendered null and void 
by the non-payment of premiums dur- 
ing the civil war. As this is one of the 
most important subjects in litigation 
among life insurance companies at the 
present time, and as this question will 
have to be adjudicated in the Supreme 
Court of the United States, we deem no 
apology or explanation necessary for 
publishing all the decisions, conflicting 
as they are, on this point. 


* 2 Ins. Law Jour’), 863. 
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—The bulletin of the National Board 
of Underwriters contains the following 
sensible idea : 

“ Members of State Auxiliaries will do 
well to mark the progress of all legisla- 
tion upon the taxation of insurance capi- 
tal, whether local or foreign. Legisla- 
tors are in need of experienced advice 
upon the subject, and stand ready to 
receive it; and officers and agents of 
companies should not fail to watch their 
opportunities to give all the information 
they possess upon the subject. The 
most favorable mode to seek a uniform 
and equable taxation is to present the 
case to conventions or commissions 
having new State constitutions under 
advisement. The latter body is the 
more effective of the two, as being gen- 
erally formed of experts in law making ; 
and so far New Jersey and Michigan 
have been favored. In the latter State 
the Commission have just completed a 
revision of the State Constitution, and 
the revised form is to be printed for the 
use of the Legislature and the people, 
and will be subject to the approval of a 
popular vote.” 


—At New Haven, Conn., on the Ist 
Nov., a suit was commenced against 
Daniel Healy, by M. F. Tyler and C. F. 
Ballman, acting in the name of the 
treasurer of the State and the insurance 
commissioner, which is of considerable 
interest to insurance men generally. 
The Press of that city says: 

“‘The charge against Mr. Healy is a 
violation of the insurance law of 1871, 
in taking insurance for a company not 
registered in this State. This company 
is the Hibernia Mutual Ins. Co., of New- 
ark, N. J., which has not capital enough 
to qualify it for doing a ligitimate busi- 
ness in this State—claiming only $100,- 
000, while $150,000 is the lowest amount 
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required by the law. It is claimed that 

Mr. Healy has taken a large amount of 
policies of this company, though he has 
not obtained a license or certificate en- 
abling him to act as agent. He has 

done it as a relief from the advanced 

rate of the regular companies doing a 

business here in a legal way. The suit 

is brought on the statute, and will be an 

interesting one, as determining to what 

extent a man can do insurance business 

on the voluntary principle. It is not 

claimed that Mr. Healy is an authorized 

agent; no policies are issued in his 

name; but that in all other things he 

has acted as one—soliciting business, 

receiving and forwarding applications, 

receiving premiums and delivering poli- 

cies. He claims that he has not in- 

fringed the letter of the law. The pros- 

ecutors claim that he is liable to the 

heavy penalties imposed, and propose 

to ascertain whether the law will take 

hold of such cases, claiming that if it 

will not, it is no protection either to the 

State or the insurance companies that 

comply with its provisions.” 


—A declaration in the suit which has 
been for some time pending against the 
Berkshire Life Ins. Co., by Sophia Bige- 
low, administratrix, and Henry P. Bige- 
low, administrator of the estate of the 
late Henry P. Bigelow, was filed in the 
Circuit Court of Chicago, November 13. 
The defense is that the insured died by 
his own hand. 


—In Enlgand, before an insurance 
company can legally pay a loss, proof 
must be furnished that the origin of the 
fire was accidental, or at least without 
design. This is the kind of law needed 

_in this country, and following it up, 
may properly come law defining crim- 
inal or responsible carelessness. Given 
these two laws, insurance companies 
will fight incendiaries and morally haz- 
ardous insurants at a much shorter 
range than now.— Mail. 
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—The National Board of Firs Under- 
writers are raising a fund of $100,000 
for the detection and punishment of in- 
cendiaries, to be expended in rewards 
not exceeding $1,000 each. Already 
thirty-four rewards, amounting to $20,- 
950, have been offered, and the influence 
of this measure, it is believed, has al- 
ready had a salutary influence in pre- 
venting arson. 


—Suits have been brought to recover 
$30,000 on the life of Henry T. Bigelow 
of Chicago, on two policies of $15,000 
each ; one in the Berkshire Life, and 
the other in the St. Louis Mutual Life 
Ins. Co. 


—Judge Blatchford, of New York, has 
decided that a receiver in bankruptcy 
summoned before a register must ap- 
pear for examination, and it would de- 
pend on the course of the examination 
whether he must produce his books. 


—It is a remarkable fact in con- 
nection with life insurance—and a most 
significant one— that in 1872 more than 
fifteen times as many policies in life in- 
surance companies were dropped by 
parties holding them, as expired by 
death or limitation. It is probable that 
a large proportion of the persons sur- 
rendering or abandoning their policies 
were induced to insure by agents, and 
companies will soon be led to inquire 
whether the policy of depending so 
largely upon them for business is a 
profitable one. 


—Associate Justice Nathaniel Boy- 
den of the Supreme Court of North 
Carolina, died during the month of 
November and William Preston Bynum 
has been appointed by the Governor to 
fill the vacancy. 


—Mr. H. A. Littleton, one of the vic- 
tims of the yellow fever, died at Mem.. 
phis, October 8th. He was the author 
of Littleton’s Insurance Digest and was 
well known as an underwriter. 
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